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Teach ALL the children
Judge holds N.C. responsible for educating at-risk kids;
leaves financing, other details to governor and legislators;
keeps landmark case open so he can monitor progress

There was no spring break last
week for crews building tomorrow’s
schools. At the new Merry Oaks
Elementary (above), parts of the
roof are on toward a scheduled
January opening date. The $12.4
million project off Central Avenue
was financed by ’97 school bonds.

By STEVE JOHNSTON
A judge has clarified the claim
of underprivileged children to a
“right” to a sound basic education.
He’s told the state that it cannot
shirk its constitutional duty to
these children. And he’s left his
door open to new hearings should
the state fail to deliver.
They call the case Leandro. It’s
been going on for nearly eight
years. It may go on another eight.
The full text of Thursday’s ruling
begins on page 7.
The focus in N.C. Superior
Court Judge Howard Manning’s
courtroom has been on how the
state succeeds with some at-risk
children, and what it would take
to broaden that success.
Outside the courtroom, that
focus gets muddied. Where can
the state find more teachers
enthusiastic about helping the
state’s neediest children? Where

tary classes meeting together in a
large room.
At middle and high schools,
more teachers will “float” into
classrooms idle during teachers’
planning periods.
Earlier, Supt. Eric Smith said
the state decision to withhold $2.9
million in expected revenue would
end plans to buy mobile classrooms and buses to relieve overcrowding at popular choice
schools.
In the latest round of assigning

will the money come from for new
programs and materials? Can a
state bureaucracy comfortable
with the status quo order its local
school districts, and locally elected school board members, to toe
the judge’s line?
Last week’s ruling got good coverage across the
state. The ruling
The Ruling:
was portrayed as
taking the state to pages 7-40
task for failure of
its local school boards to give all
children the basic education for
life that’s required by the N.C.
Constitution.
News stories also noted that
Judge Manning is not telling the
state to spend more money. He is
under orders from the N.C.
Supreme Court to leave details to
the governor and the General
Assembly.
But Manning made clear – the
term “make no mistake” is used
seven times in the 28,000-word
ruling – that the state cannot
dodge responsibility by blaming
local school boards. If incompetent
(but locally hired) staff must be
fired or retrained, the state must
make it happen, says the judge.
And the state must find the
money if it ultimately decides
that giving all children a sound
basic education will cost more
money.
For N.C. citizens concerned
about youngsters unprepared for
the workplace or college or life,
there is danger that this powerful
ruling will be buried amid short-

Continued on Page 3

Continued on Page 5

Mobiles short; doubling up predicted
Coming into Tuesday’s final
decisions on the school budget
proposal to county commissioners,
the commitment to put extra staff
at high-poverty schools was holding firm.
But in some cases the classrooms won’t be there.
A shortage of mobile classrooms,
and no money in the current
budget to buy more, is to blame.
Deputy Supt. James Pughsley
says schools will be given flexibility to work out room assignments,
which could include two elemen-
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Of moose and minds – and the value of stories
It was spring break. Enough,
already, of weighty policy. Let’s
get down to important work, like
cultivating our playfulness.
At a doctor’s waiting room in
Matthews, I borrowed two young
chaps and had them compose a
story with me. I put one boy on
each side of my laptop and we
went to work. They offered the
capitalized words.
“There once was a BOY who
went to a RESTAURANT to see if
the world was like an APPLE.
“But when he opened the
DOOR, he saw a moose sitting in
a CHAIR with four LEGS hanging from his BODY. Which gave
him an odd way of walking.
“Now when his MOM saw that
there were socks on his FEET,
and shoes on his hands, she said,
“I don’t know what has come of
you.”
“In the next ROOM, where his
sister was playing a GAME, there
were 17 games to be played. But

since there were 24 people present, there was a PLAYGROUND
for all this equipment and yet,
and yet, the alligators were
SWIMMING in the water, ignoring all the games.
“Now there is no moral to this
story, except this: The things in
your head, that come out in
words, are developed and grow
from what you read, the things
your parents teach you, and your
own imagination.”
That’s as far as we got before it
was time for them to go. Perhaps
a seed was planted that over the

– Steve Johnston

If money is tight, trying curbing some
of the less-important staff training

I have a suggestion regarding
an area that the school board
could cut: team-building/selfdevelopment programs for teachers/staff such as the “Outbound
Program.” I realize that programs like these may be helpful
a journal on public
education in Charlotte-Mecklenburg to staff members; however, I
would rather eliminate these proOur aim is to supply information usegrams versus teaching assistants,
ful to you in your role as student, parent
foreign languages, music/band,
or citizen interested in the welfare of
alternative schools, etc.
Charlotte-Mecklenburg Schools.
Melody Dixon-Brown
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long term will grow.
Short-term, alas, the boys were
in a different place: “I want a
computer like his,” one said.
Some sense of what we value
gets transmitted to the next generation in the stories we tell. So
I’m all for young chaps learning
how to tell stories. The stories
don’t have to be funny, but they
should be engaging. And as
adults, we must be careful about
the stories we tell. For, after all,
the children are listening.

Let me pay for education
I believe that, even in lean
times, education must remain a
highest priority. I am one of those
people who would consider it a

From Readers
bargain to pay $100 to $400 more
per year in taxes for meaningful
improvements in education –
things that will help attract and
retain the best teachers, activities
that promote independence and
self-sufficiency, and that encourage practical and creative problem solving in addition to basic
literacy.
I believe that if we invest wisely
in the education of our children,
then they will share their unique
gifts with us and help us build a
stronger community.
Jane Henderson

Underwrite an edition of Educate!
Individuals, community groups and businesses interested in supporting the publication of this community journal should inquire about our
underwriting program. Let our readers know that you support quality
public schools for all children, and the kind of regular communication
about school issues that Educate! is striving to deliver.
For more information, call Steve Johnston at 704-342-4330, message him at sjohnston@educateclt.org, or read the “You Can Help”
page at www.educateclt.org.
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Mobile units to be on
move this summer
Continued from Page 1

mobile classroom space, officials
set these utilization targets: for
Equity Plus II schools, which have
a large number of low-income or
underperforming students: 80% at
elementaries and 90% at middle
schools. The lower utilizations
allow for the smaller class sizes
proven to be help bring children
up to grade level.
For the non-Equity Plus schools,
the utilization targets were 105%
for both elementaries and middle
schools.
All high school targets were
125%.
Pughsley said that in placing
the 528 mobile units available for
next year, officials had to balance
competing needs. If Equity Plus
schools were lowered to 75% of
occupancy, severe overcrowding
would result at non-Equity Plus
schools, he said.
The largest moves of mobile
units are in connection with new
schools opening or where new
schools have not yet opened.
Hawk Ridge gains 15 until the
new Lambeth Drive elementary
opens. McKee and Elizabeth Lane
lose units because Providence
Springs will open. South
Charlotte Middle loses units as
Robinson Middle opens nearby.
The middle school explosion is
most acute in the north. Martin
Middle picks up 26 units, Bradley
25. Planning for a new middle
school near Davidson is now
under way.
In the fall, mobile units will represent 14.8% of all middle school
classroom space, 9.9% of high
school classrooms and 5.6% of elementary classrooms.
In the list below, schools are
listed by how many mobile units
they will see added this summer.
Schools with no mobile units are
listed alphabetically at the end.
The column marked “MC,” for
mobile classrooms, is the total
expected for each school, including

Mobile classroom city at Merry Oaks Elementary. The units will stay until the
new school is completed in January. Unit at right is bathrooms.

units needed during construction.
The next column, marked “Util.”
for utilization, is the anticipated
fall ratio of students to rated
capacity, as a percentage.
Most of the schools meet the targets set. But a number of elementaries are listed at 106%, because
of rounding.
* marks Equity Plus II schools;
(UC) means under construction.
School

Enrollment

Adding 26
Martin Mid.*
1,767
Adding 25
Bradley Mid.
1,679
Adding 15
Coulwood Mid.* 1,241
Hawk Ridge
1,438
Independ. High* 2,826
Adding 14
Kennedy Mid.
1,265
Adding 10
East Meck High 2,343
Adding 9
Albemarle Road* 821
Adding 8
Cochrane*
909
Eastway*
1,009
Adding 6
Cornelius
1,185
Albe. Rd. Mid.
1,159

MC

Util.

26

91

25

105

24
28
34

90
105
125

19

105

20

127

13

79

8
13

90
90

12
9

106
91

School

Enrollment

Adding 5
David Cox
941
Northridge Mid.* 1,183
Adding 4
Huntersville
965
Adding 3
Collinswood*
479
Hunt. Farms
664
Vance High
2,611
J.T. Williams Mid.* 784
Winterfield*
526
Adding 2
Blythe
1,270
J.M. Alex. Mid. 1,124
Crestdale
1,417
Adding 1
Carmel Mid.
1,106
A.G. Graham Mid. 763
Idlewild*
584
McAlpine
730
McClintock Mid.
915
Montclaire*
421
Smithfield
832
No Change
Cotswold
603
Merry Oaks* (UC) 538
North Meck High 1,963
Randolph Mid.*
851
Thomasboro* (UC) 336
Villa Heights
299
Losing 1
Butler High
2,083

MC

Util.

5
24

104
90

4

104

5
3
34
4
8

81
104
130
89
80

7
12
13

105
104
106

1
1
1
1
3
3
1

105
105
80
104
104
80
105

3
8
10
3
4
1

105
88
121
92
76
105

15

128

Continued on Page 4
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Mobile units to be on
move this summer
Continued from Page 3
School

Enrollment

MC

Losing 1 (continued)
Chantilly*
300
1
Northeast Mid. 1,247
5
Pawtuckett*
351
0
W. Char. High* 1,779
0
Westerly Hills*
379
0
Losing 2
Briarwood*
475
0
Crown Point
761
0
Eliz. T. (old Druid) 528
0
Hickory Grove
723
1
Lansdowne
626
0
Lebanon Road
703
0
Long Creek
543
0
M. Park Trad.
516
6
Olde Providence 664
0
Pineville
838
2
Quail Hol. Mid. 1,165
4
Smith Mid.
775
0
Windsor Park*
412
0
Losing 3
Ashley Park*
287
0
Davidson Elem.
895
4
Greenway Park
595
0
J.H. Gunn
684
0
Lake Wylie
1,012
7
Northwest High 1,160
2
Pinewood*
358
0
Steele Creek
973 11
Tuckaseegee
486
0
Losing 4
Berryhill*
276
0
Garinger High* 1,823
0
Harding High
1,354
8
Hornets Nest
890
5
Paw Creek
833
1
Piedmont Mid.*
810 10
Providence High 2,560 22
Wilson Mid.*
586
0
Losing 6
Derita (to Mgmt. Sch.)
0
Losing 7
Ranson Mid.*
1.026
5
Losing 8
Elizabeth Ln.
860
4
Losing 11
Reedy Creek
586
1

Util.

80
105
76
98
52
72
96
96
103
98
97
91
102
101
106
106
93
69
69
104
87
97
105
124
74
105
80
70
107
126
104
105
90
127
74

90
106
102
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Charlotte Reads 101
Charlotte Reads has scheduled tours at school literacy sites.
“We are trying to get the word out about the families we serve
and the work we do,” says program director Mason Ward. “Please
join us for 45 minutes of information and stories. This is not a
fundraising event. Bring only an open mind.”
To schedule a visit, contact Ward at
mward@charlottechamber.com or call (704) 378-1338.
The upcoming April dates:
9 Starmount Elementary, 1600 Brookdale Ave. 9-9:45 a.m.
10 Double Oaks Pre-K, 1326 Woodward Ave. 10-10:45 a.m.;
Carolinas Medical, 1356 E. Morehead St., 2:30-3:15 p.m.
11 Tryon Hills Pre-K, 2600 Grimes St., 8:30-9:15 a.m.
12 Double Oaks Pre-K, 1326 Woodward Ave., 10-10:45 a.m.
17 CMC Biddle Point, 1801 Rozelles Ferry Rd., 8-9:15 a.m.;
Double Oaks Pre-K, 1326 Woodward Ave., 10-10:45 a.m.
18 Plaza Road Pre-K, 1000 Anderson St., 9-9:45 a.m.
19 Double Oaks Pre-K, 1326 Anderson St., 10-10:45 a.m.
24 Double Oaks Pre-K, 1326 Anderson St, 11-10:45 a.m.
26 Merry Oaks Pre-K, 3508 Draper Ave., 9 -9:45 a.m.

School

Enrollment

Losing 17
Myers Pk. High 2,589
Losing 28
McKee Road
928
Losing 40
South Char. Mid. 832
No Mobiles
N. Alexander
1,045
Allenbrook*
274
Bain
819
Barringer
820
Berry High (9&10) 775
Beverly Woods
534
Bruns Ave.*
366
Clear Creek
544
Davidson IB Mid. 248
M.G. Davis Mid.* 599
Devonshire*
506
Dilworth
453
Druid Hills*
420
Eastover
402
First Ward*
780
Hidden Valley*
560
Highland Mont.
284
Highland Renais.* 365
Hopewell High 1,695
Irwin Avenue*
593
Lincoln Heights* 557
Mallard Creek
768

MC

Util.

11

130

11

105

0

102
91
66
101
104
48
74
49
103
102
61
77
82
55
96
111
65
86
57
121
82
72
94

School

Enrollment

Matthews
931
Morehead
981
Nations Ford*
382
New Greenville
250
New Grier Road 256
New Plank Road 585
Newell
615
Oakdale*
351
Oakhurst
407
Olympic High*
1,240
Park Road
360
Piney Grove
659
Providence Spr.
636
Rama Road
455
Reid Park*
363
Robinson Mid. 1,085
Sedgefield Elem.* 432
Sedgefield Mid.* 679
Selwyn
476
Shamrock Gar.*
431
Sharon
535
S. Meck. High
2,120
Spaugh Mid.*
557
Statesville Road* 492
Sterling
454
University Park
647
Waddell High*
1,121
West Meck High* 1,986
Winding Springs 372

MC

Util.

94
99
72
36
36
81
87
61
60
77
82
97
80
80
50
93
73
81
103
70
94
123
67
80
61
95
83
104
56
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State responsible for
basic eduction of all
Continued from Page 1

term concerns over the state’s ballooning budget problems. But
there is another issue: After eight
years in the courts, this case –
and the plight of at-risk students
– has not found a persistent, credible, statewide champion.
The most obvious leaders are on
the sidelines. Manning’s opinion
points out that state education
leaders have been fighting “tooth
and nail” to prevent a court decision that would order state action.
Perhaps the Leandro case will
become an issue in political campaigns – even though there are
few statewide races on the ballot
in November.
There are intriguing parallels
between Leandro and Swann v.
Charlotte-Mecklenburg, the 1960s
school desegregation case overseen by U.S. District Court Judge
James McMillan that was used by
the U.S. Supreme Court to
approve the use of busing where
necessary.
In both cases, the judges took
years to educate themselves on
the needs of children, and the
operations of schools. In both,
their rulings isolated them from
their conservative peers.
History may write that ultimately both were overruled. But
if Manning’s legacy is similar to
McMillan’s, his rulings will
become a fulcrum for major
changes in one state’s attitudes
toward education.
Lawyers for the low-wealth and
urban counties at the heart of the
Leandro case will certainly try to
steer the case in that direction.

What’s the charge?
The N.C. Constitution says students must have an “opportunity”
to a sound basic education. Test
scores, which are included in the
ruling, make it easy to prove that
many children’t aren’t being educated. But the test scores can’t
prove they didn’t have the “oppor-

“...the State of North
Carolina is ORDERED to
remedy the Constitutional deficiency for
those children who are
not being provided the
basic educational services ... whether they are in
Hoke County, or another
county within the State.”
– Judge Howard Manning
tunity.”
Manning has now ruled that to
have such opportunity, every child
must be in a classroom with a
“competent, certified, well-trained
teacher” and in a school “led by a
well-trained, competent principal”
with the resources that slower
learners need to succeed. The ruling explores resources that are
working for children, but
Manning left it to state educators
to determine what is needed in
every classroom.

What works?
The ruling points to education
programs that, Manning says,
help at-risk children learn. But
the key finding is that there are
many such programs, and that
local flexibility pursued by competent principals has great value. It
is clear from the ruling that
Manning is not calling for the
state to undertake to dictate policy and procedures for every N.C.
classroom.
But it is important to remember
that North Carolina’s educational
system has been significantly
altered over time – and it certainly could be altered again to meet
the needs of at-risk kids.
It was during the 1930s
Depression, for example, that the
state took on the responsibility of
paying operating expenses of
bankrupt local school systems.
And it was only in the 1950s

5

that local school boards were delegated all power to assign children
to schools. That act, taken in definance of the 1954 Brown vs.
Board ruling, was designed to
slow desegregation by forcing
those seeking to integrate public
schools to sue each local school
board.

Who pays?
Since the 1930s, when the state
paid essentially all operating
costs for education, North
Carolina has altered course.
About two-thirds of CMS operations come from state funds, but
county commissiones provide
more than $200 million annually.
The Leandro case originated,
however, from a
plea from lowThe Ruling:
wealth counties
pages 7-40
that they could not
match teacher supplements paid,
for example, in Mecklenburg, so
their kids were at a disadvantage.
The state responded with a relatively small fund that supplements education budgets in those
low-wealth counties, most of
which are in the rural eastern
part of the state. But low-wealth
school systems are still at a disadvantage.
If all children statewide are to
gain access to the quality education Manning calls for, it’s clear
that state taxpayers will pay.

A note on the text
The full text of the ruling
begins on page 7 and runs
through page 40. A glossary of
terms is on page 8.
Large portions of the text are
quotations from earlier rulings,
from state law, testimony at hearings and lawyers’ briefs. Those
quotations are indented and set
in a different typeface for clarity.
The text is included as part of
this file so that, long after news
organizations and the courts
break their Web site links to the
text, citizens will have access to
it, both in this file and in the
Educate! archives on the Internet
at www.educateclt.org.
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Briefs
Bush-era busing: January’s
federal education bill, which mandates testing and closing the
achievement gap in 12 years, also
tells districts with failing schools
to allow students to transfer, with
transportation. The Chicago
Tribune reported the transfer provision could apply to half of
Chicago’s 596 schools, and consume the district’s entire financial
windfall from the legislation.
www.chicagotribune.com
Brand consciousness: Infants
begin to understand brand names
and logos, the Christian Science
Monitor reported. By age 2, they
begin asking for them by name.
By age 3, they’re comparing them.
By age 6, they know 200 brands.
To be one of those 200, more companies are actively targeting children 0-3 with branded products.
www.csmonitor.com
Back to P.E.: After a 9-year
hiatus, Texas legislators have
mandated a return to physical
education in elementary schools,
the Los Angeles Times reported.
Citing obesity, the state ordered
135 minutes of gym weekly.
www.latimes.com
Research-based: In the
Washington Post, columnist Karin
Chenoweth noted that the
National Reading Panel, in
reviewing 100,000 reading studies, found that only about 40
studies met its standards, which
were modeled on those used to
judge scientific research. Based
on some of those 40 studies, the
panel endorsed the idea of systematic phonics instruction.
www.washingtonpost.com
Fewer small classes: Districts
across California are warning
that, without funding relief, they
will abandon the state program
cutting elementary class sizes to
20 students, the Sacramento Bee

reported. A state-funded study
raised questions about whether
the program raises achievement.
And local districts that have
curbed maintenance, training and
art, music and sports programs to
finance the program now are facing budget deficits.
www.sacbee.com
Recruiting wars: Utah will be
at a disadvantage in recruiting
teachers this year: A budget
crunch will keep districts from
offering contracts until June, two
months after competing states
will be luring teachers, the Salt
Lake Tribune reported. The Utah
Legislature has cut education
funding by $41 million, and districts still don’t know how many
teachers they can hire.
www.sltrib.com
Parents to school: The
English Academy in a Los Angeles
elementary school welcomes nonEnglish-speaking parents to their
children’s classrooms, where
everyone learns English together,
the Los Angeles Times reported.
Attendance by parents and even
toddlers, once thought to be distracting, has instead created a
family environment that encourages shy children and helps
adults learn a new language and
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culture. The pilot program may be
expanded.
www.latimes.com
Blame game: While teachers
believe parents are mostly to
blame for children’s misbehavior,
parents often think their children
are acting out in protest of teachers’ playing favorites, “picking” on
students or being rude, the BBC
reported. And the clashing views
poison home-school communication. Parental attitudes were
measured in a Nottingham
University study by psychologists.
www.news.bbc.co.uk
Case closed: A judge accepted
the settlement proposed in
January that ends a 1980 school
desegregation case in Yonkers,
N.Y., the New York Times reported. The state has agreed to pay
$300 million over five years to
finance programs to equalize
achievement. The district is now
75% or more black and Hispanic.
www.nytimes.com
Out of retirement: Facing a
teacher shortage, Georgia legislators were working on a law to
allow teachers who retired last
year to come back with both full
pay and retirement benefits, the
Journal/Constitution reported.
www.accessatlanta.com

Calendar
April
9

School board scheduled to complete work on budget, 6 p.m., Board
Room.
“The gap between rich and poor: Dives and Lazarus Today, an N.C.
Council of Churches seminar in Greensboro. Registration due by
April 2. For more information, contact Mecklenburg Ministries at
704-347-2404 or meckmin@meckmin.org
Seventh annual Neighborhood Symposium to build strength of
neighborhood groups achieving the “model neighborhood.” Co-sponsored by city and JCSU. Details: 704-336-2173

12-13

16 School presentation to commissioners on school budget, 3 p.m.,
Government Center, room 267.

22 10th annual UNCC environmental celebration marking Earth Day.
School groups welcome. Free. 10 a.m.-2:30 p.m., Belk Tower quad.
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Leandro Four: Judge
orders state to reach
all at-risk kids with a
sound, basic education
Text of Thursday’s landmark ruling
In the General Court of Justice, Superior Court
Division, Wake County: 95 CVS 1158
Hoke County Board of Education, et al., Plaintiffs,
and Asheville City Board of Education, et al.,
Plaintiff-Intervenors, vs.
State of North Carolina; State Board of
Education, defendants.
Section Four: Hoke County and Beyond –
Judgment
Procedural background
The Plaintiffs (low wealth school districts) filed
this case almost eight (8) years ago, in May, 1994
alleging that the State of North Carolina was failing
to provide adequate funds for the education of children in low-wealth school districts. The PlaintiffIntervenors (large, urban school districts) were
allowed to join in the action to present claims that
they too were under funded by the State in terms of
meeting the educational needs of their school children.
The Defendants, the State of North Carolina and
State Board of Education (“the State”), moved to dismiss the Plaintiffs’ Complaint, which Motion was
denied by the trial court. The State then appealed
that decision to the North Carolina Court of Appeals
and the North Carolina Supreme Court, which
remanded the case to this Court for trial in Leandro
v. State of North Carolina, 346 N.C. 336 (1997).
In a landmark decision, the North Carolina
Supreme Court declared that the Constitution of
North Carolina required the State of North Carolina
to provide each and every child with the right to an
equal opportunity to obtain a sound basic education
and defined the content of a sound basic education
as follows:
...We conclude that Article I, Section 16 and
Article IX, Section 2 of the North Carolina
Constitution combine to guarantee every child of
this state an opportunity to receive a sound basic
education in our public schools. For purposes of our
Constitution, a ‚sound basic education’ is one that
will provide the student with at least: (1) sufficient
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ability to read, write and speak the English language
and a sufficient knowledge of fundamental mathematics and physical science to enable the student to
function in a complex and rapidly changing society;
(2) sufficient fundamental knowledge of geography,
history and basic economic and political systems to
enable the student to make informed choices with
regard to issues that affect the student personally or
affect the student’s community, state and nation; (3)
sufficient academic and vocational skills to enable
the student to successfully engage in post-secondary education and training; and (4) sufficient academic and vocational skills to enable the student to
compete on an equal basis with others in further formal education or gainful employment in contemporary society. (Leandro, p. 347)
The case was designated exceptional under Rule
2.1 and this Court was assigned the case by then
Chief Justice Burley B. Mitchell, Jr.
It should never be forgotten that the State of
North Carolina, represented by its Attorney
General, while acknowledging the State’s constitutional responsibility, has consistently fought “tooth
and nail” to prevent any finding that (1) the State of
North Carolina is not providing the equal opportunity for each child to obtain a sound basic education
through its educational programs, systems and
offerings and (2) that the State of North Carolina is
not providing sufficient funding to its school districts to provide each and every child with the equal
opportunity to obtain a sound basic education within
its funding delivery system.
The State has consistently taken the position that
the system of education it maintains and funds is
adequate and meets the constitutional mandate.
The State takes the position that it is the responsibility of the individual school district (“LEA”), in
partnership with the State, to spend the money the
State provides to meet the constitutionally mandated needs of the school children. Put another way, if
an individual LEA is failing to provide any of its
schoolchildren with the opportunity for a sound
basic education, it is the LEA’s fault, not the State’s
fault.
Special Deputy Tom Ziko summed up the State’s
position on this question as follows:
The State of North Carolina does not fund its
school system on a one size fits all basis. In partnership with local boards of education, the State
provides sufficient funding for every child and every
school system to have the opportunity to acquire a
sound basic education. If the local board is irresponsible, ignores its constitutional duties and fails to
apply the money where constitutional need exists,
that’s not… that will not support a claim that the
State system of general and uniform free public
schools is unconstitutional. (Tr. 8/18/2000 pp. 111112)
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After a six-week trial in the fall of 1999, having
considered evidence submitted by the parties, this
Court issued two Memoranda of Decision in October,
2000 and a third Memorandum of Decision on
March 26, 2001.
All of the Memoranda of Decisions were interlocutory. A synopsis of each of the Court’s Memoranda of
Decision follows:
On October 12, 2000, the Court entered Section
One of its decision. At the outset, the Court charted
a course in which there would be at least three (3)
separate Memoranda of Decision, each addressing
different aspects of the case.
In the first Memorandum of Decision, the Court
analyzed separate components of the North Carolina
Educational Delivery System and determined that,
as a system, it was sound, valid and constitutional
when measured against the sound basic education
standard of Leandro. The Court also found that a
student who was performing at Level III (grade
level) or above on the ABCs EOC and EOG tests
was obtaining a sound basic education under
Leandro.
The second Memorandum of Decision was entered
on October 26, 2000. In that decision, the Court analyzed the educational needs of at-risk children, and
determined for at-risk children to have an equal
opportunity for a sound basic education, the State
should provide quality pre-kindergarten programs
for at-risk children.
Part II of this Court’s decision stated in pertinent
part:
The Court further finds and concludes as a matter
of law that at the present time, the State of North
Carolina lacks sufficient quality pre-kindergarten
educational programs to meet the needs of its atrisk children. As a result, those at-risk children, who
are not presently in quality pre-kindergarten educational programs, are being denied their fundamental
constitutional right to receive the opportunity to a
sound basic education....”
Pre-kindergarten educational programs for at-risk
children, however, must be expanded to serve all of
the at-risk children in North Carolina that qualify for
such programs. The nuts and bolts and implementation for the expansion of pre-kindergarten programs
for at-risk children is a matter to be taken up by the
Executive and Legislative Branches of Government.
This is so because Leandro instructs the Court to
grant deference to those branches of Government in
terms of the implementation of such programs if a
constitutional deficit is found to exist. (October 26,
2000 Memorandum of Decision, pp. 42-43.)
The third Memorandum of Decision entered on
March 26, 2001 was originally intended to focus on
two issues relating to the Hoke County Schools.
First, whether children in Hoke County are receiv-
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Glossary of terms
ABCs: Short for the N.C. ABCs of Education, the
state’s annual testing program
Br: Brief, submitted by lawyers to the court
Def.: Defendant
Cert: Certioriari, a legal term covering a court’s
reviewing the work of a lower court, or asking for
records
DST: School of Distinction, a category in the ABCs
statewide testing program.
ELP, ELPS: Economic, Legal and Political
Systems, a high school civics course.
EXP: Expected growth/gain, a category in the
ABCs statewide testing program.
EXM: Exemplary growth/gain, a category in the
ABCs statewide testing program.
HCSS: Hoke County School System
LEA: Local Education Agency, or school district
LEP: Limited English Proficiency
Leandro: An original plaintiff in case filed in 1994.
NCAE: North Carolina Association of Educators
NR: No recognition, a category in the ABCs
statewide testing program
SSOC: State Course of Study, the state’s K-12 curriculum

ing a sound basic education? Second, if children are
not receiving a sound basic education, is it because
of lack of sufficient funding as the plaintiffs contend,
or for some other reason(s)?
In analyzing whether or not Hoke County students were obtaining a sound basic education, the
Court examined the Hoke County students’ performance and compared Hoke with other school systems
student performance.
This comparison showed that there were at-risk
students failing to achieve a sound basic education
statewide, as well as in Hoke County, and that the
low performance of at-risk students was similar
regardless of the wealth and resources of the school
system attended.
Taking all of the evidence into account, the Court
determined that the at-risk children in North
Carolina were not obtaining a sound basic education
and that the reason appeared to be the lack of a
coordinated, effective educational strategy for atrisk children statewide. Excerpts from the March 26
Memorandum follow:
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The bottom line is simply this. It is undisputed
that the at-risk group of children is harder to educate and that the at-risk child requires more
resources and attention to succeed. It is undisputed
that the at-risk child has the same Constitutional
guarantee of an equal opportunity to obtain a sound
basic education as the non at-risk child. Therefore,
within the parameters of providing each and every
child with an equal opportunity to obtain a sound
basic education, the money available must be allocated towards reaching the Constitutional goal of
providing each child with equal opportunity.
The result of the Leandro mandate with respect
to funding as it is a part of providing equal opportunity, is that the State and each LEA must apply their
resources towards the sound basic opportunity curriculum first, and within that application, provide
adequate strategic allocation of resources and funding to assist the at-risk population of children in having an equal opportunity to obtain a sound basic
education.
Put another way, the Court is not yet convinced
by the evidence that the State of North Carolina is
not presently putting sufficient funds in place to provide each child with the equal opportunity to obtain
a sound basic education, at-risk or not. The Court is,
however, convinced that neither the State nor all of
its LEAs, including HCSS, the other plaintiffs or the
plaintiff- intervenors, are strategically allocating the
available resources to see that at-risk children have
the equal opportunity to obtain a sound basic education. When the strategic and focused allocation of
available resources is done, at-risk children do
improve and obtain a sound basic education in the
core subjects.
However, the present record does not reflect that
the State of North Carolina, nor the plaintiff or plaintiff- intervenor LEAs, have adopted or put into practice the type of strategic allocation of resources
towards the at- risk population. Merely throwing
more money into the pot does not satisfy the
Constitutional requirement that the children be provided an equal opportunity.
It’s how the resources are allocated that count.
Palatial central offices and high salaries for non
teaching administrators and staff are not constitutionally mandated. The tax money that is spent must
first be spent to properly educate the at-risk children
that are failing to achieve grade level proficiency.
(March 26,2000 Memorandum of Decision, pp. 78,
79, 82)
The Court was not convinced that the lack of a
coordinated, effective educational strategy was
based on the lack of sufficient funding by the State.
Instead, the Court believed that the funds appropriated and otherwise available were not being effectively and strategically applied so as to meet the following principles from Leandro:
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1. All children have an equal opportunity to
receive a sound basic education and an equal
opportunity is all the State is required to provide.
2 . The sound basic education is qualitatively
defined and an appropriate educational strategy to
provide children with the opportunity to receive a
sound basic education is required.
3 . In the event that children are not being provided the equal opportunity to obtain a sound basic
education because of inadequate educational programs and strategy, the educational programs and
strategy must be changed to accomplish the
Constitutional mandate.
4 . In the event there is not sufficient funding to
provide the educational programs, more funding
must be appropriated to meet the Constitutional
mandate.
5 . Funds appropriated and applied to education,
from whatever source, are first to be used for the
purpose of providing children with the equal opportunity to receive a sound basic education.
6. In the event of a deficit in the sound basic education component, funds that are being used for the
purpose of providing educational programs not part
of the sound basic education must be re-allocated
and applied to the sound basic education until any
deficit in that program is abolished. (3/26/00
Synopsis p.2)
In summary, the Court found that the individual
school systems and the State must first put in place
programs that provide all children with the equal
opportunity to obtain a sound basic education and
that if the funding that is appropriated from whatever source is being used for any other educational
purpose than to meet the constitutional mandate,
then those funds must be reallocated to satisfy the
constitutional mandate first and foremost. Because
the Court was not convinced of the precise cause(s)
of the large numbers of at-risk children throughout
the State, the Court ordered:
I. The State of North Carolina and the plaintiff,
plaintiff-intervenors, to conduct self-examinations of
the present allocation of resources and to produce a
rational, comprehensive plan which strategically
focuses available resources and to produce a
rational, comprehensive plan which strategically
focuses available resources and funds towards
meeting the needs of all children, including at-risk
children to obtain a sound basic education using
common sense methods that work and are directed
towards each child’s particular need. The system
and allocation should be flexible.
The nuts and bolts of how this should be accomplished is not for the Court to do. Consistent with
the direction of Leandro, this task belongs to the
Executive and Legislative Branches of Government
and to the educators who are paid to have knowledge and expertise with which to conduct a self-
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examination of the present allocation of resources
and to produce a rational comprehensive plan to
strategically focus available resources and funds
consistent with the goal of providing the opportunity
for all children, including those at-risk of obtaining a
sound basic education.
In directing this be done, the Court is showing
proper deference to the Executive and Legislative
Branches by allowing them, initially at least, to use
their informed judgment as to how best re-allocate
and strategically apply funds, modify or change
existing programs and, if needed, create new programs and approaches to remove the barriers to an
equal opportunity to a sound basic education.
Throwing money, either local or state, at the problem without strategic and effective planning accompanied by accountability for results will not be
acceptable.
This process should be accomplished without
undue delay and certainly it can be done within
twelve months. This is not an overwhelming task
given the amount of educational experts and staff
available to the DPI, the Legislature, and the fact
that some schools have already found the keys to
success. Consider going to Clay and Cherokee
Counties and find out what they are doing to
achieve such success. Go observe the five examples set out in this Memorandum of Decision. The
Court encourages the parties to entertain input from
excellent resources as The Public School Forum
and other non-profit organizations interested in the
welfare of all of North Carolina’s students.
III. The Court would like progress reports on a
quarterly basis as this case is still active and a work
in progress as the work directed is undertaken.
(March 26, 2001 Memorandum of Decision, pp. 8384)
The Court’s direction that the parties meet
together to analyze educational strategies, focus and
if necessary re-allocate funds did not sit well with
the State. The Court’s analysis of Leandro to include
the requirement that at-risk children should be the
recipients of strategically allocated available
resources before non constitutionally mandated programs were funded ignited a virtual “firestorm” in
political and educational circles. On April 24, 2001,
the State announced it would appeal the Court’s
decision requiring the State and the plaintiffs to
come up with a plan to re-allocate resources.
The portion of this Court’s opinion that ignited
the “firestorm” follows:
...the right to the equal opportunity to a sound
basic education, is only to the sound basic education, not the frills and whistles. The State
Constitution does not require that children be provided a prep school education, nor that children be
provided the courses and experiences to enable
them to go to Yale or Harvard. While there is no
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restriction on high-level electives, modern dance,
advanced computer courses and multiple foreign
language courses being taught or paid for by tax
dollars in the public schools, the Constitutional guarantee of a sound basic education for each child
must first be met. (March 26, 2001 Memorandum of
Decision, p. 77)
The political and educational “leadership” apparently were terrified that being required to consider
successful at-risk educational practices, and if necessary, re-allocate existing resources from programs
not mandated by the constitutional requirement as
amplified by the Leandro doctrine would, according
to Phil Kirk, chairman of the State Board of
Education, “drive more of the brighter students
away from public schools into private education.”
This statement, and others like it, reflected a fundamental misconception about Leandro’s guarantee
of an equal opportunity to obtain a sound basic education to each and every child in the State. The
North Carolina Constitution’s right to a sound basic
education for each and every child extends to all
children, including the “best and the brightest.”
It has become clear to the Court that it was the
State’s “minimalist” vision of what the North
Carolina Supreme Court expected a student to
obtain within the definition of a sound basic education that caused the educational and political leadership to fail to appreciate the fact that Leandro’s
guarantee of a sound basic education applies to all
students, including the “best and brightest.” The
Court believes that it is appropriate to set the
record straight on this point, once and for all.
Leandro’s guarantee of an equal opportunity for a
sound basic education applies to all students, not
just at-risk students and not just the smartest.
The State’s position that the equal opportunity to
receive a sound basic education has been provided
when a child performs at a level of minimal mediocrity (Level II-below grade level) and is barely scraping by obtain a high school diploma is just plain
wrong. Here’s why.
The description of what constitutes the minimum
sound basic education set forth in Leandro has been
in print since July 24, 1997. Despite the plain language of Leandro and the State’s ABC system’s
measurement of acceptable academic achievement
being set at Level III, or above, the State has consistently argued that the sound basic education constitutionally mandated is only a “fundamental” and
“sufficient” minimal education which, when aligned
with the student achievement levels under the
ABCs, fits within the definition of achievement at
Level II-below grade level.
The State’s position has been, and still is, that
when a child achieves Level II (below grade level)
academic performance, then the child has been provided with a sufficient, fundamental basic education
that meets constitutional muster. The State’s posi-
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tion is that Level III and IV (grade level and above)
academic performance are only goals that the State
would like to have all children aspire to and reach.
A review of statements made by Special Deputy
Attorney Tom Ziko during a Court hearing on
August 18, 2000, explains the State’s position on
this issue best:
Ziko: ...and the proper standard to look at when
determining whether a child has achieved a sound
basic education, level two. Court: So the position is
– your position is that the sound – the constitutional
requirement of the sound basic education is a minimum education? Ziko: Yes. Court: A basic education? Ziko: Fundamental.... Ziko: ...Level two is
described as students performing at this level
demonstrate inconsistent mastery of knowledge and
skills in the subject, and are minimally prepared to
be successful at the next grade, minimally prepared.
That’s consistent with sufficient. That’s consistent
with fundamental. That’s consistent with you know
just enough to move ahead. Court: So the child
under your – with your position, the child is to have
mastered enough fundamental skills, although the
State’s goals in the ABCs and elsewhere to get, to
educate our children are far greater?
Ziko: The State has far higher goals and always
has had higher goals than providing a system which
does nothing but provide a sound basic education.
Court: So the child who… it’s the difference between
a moped and a Cadillac. The goals are a Cadillac
goal and the minimum standard, the minimum standard you’re talking about provides that child with a
moped, and if they can really achieve they get a
Cadillac. Ziko: Yes.
Court: But the Constitution doesn’t demand more
than a moped. Ziko: Right. I think that was clear in
the Supreme Court’s opinion where it consistently
talks about sufficient fundamental knowledge....
Ziko: ... our proposed finding that level two is a
constitutional standard is not only aligned with the
language of the standards themselves, but also the
history of education in this State and to my knowledge every other state that C’s and D’s are passing
courses, are passing grades.... What is the floor
below which the Legislature and the Board of
Education cannot fall? That floor has to be something less than what we aspired. It has to be no
more than level two.... The test the Supreme Court
has indicated is good evidence, and the best evidence in this case is that the vast majority of students in Hoke County are scoring at or above level
two, which is the best aligned standard with a sound
basic education. (Tr. 8/18/2000, pp. 23-29)
This Court, in Section I, rejected the State’s position and found that Level III (grade level academic
performance) was the minimum level of academic
performance under Leandro. (October 12, 2000
Memorandum of Decision)
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Clear evidence that the educational and political
leadership were continuing, in March, 2001, to rely
on the Attorney General’s flawed “vision” of a sound
basic education as being fundamental, minimal,
Level II performance and more importantly, the misconception that Leandro’s guarantee of a sound
basic education did not apply to each and every
child, including the smartest child, poured out in
their response to the Court’s March 26, 2001 direction that the State meet with the plaintiff parties,
determine effective educational strategies for at-risk
children and if necessary, re-allocate resources to
address the needs of at-risk children who were failing to obtain a sound basic education.
Chairman Phil Kirk: “We’ll continue to emphasize
helping at-risk students,” Kirk said, “but we emphatically reject any notion that it be done at the expense
of brighter students.” (N&O, 4/24/01 pp. 1A, 8A)
Attorney General Cooper: “Every child in North
Carolina deserves a sound basic education, but that
is a floor rather than a ceiling.” (N&O, 4/24/01 p. 1A)
Governor Mike Easley: “Our children deserve
educational opportunities that go far beyond the
minimal constitutional standards that are the focus
of the Leandro case.” “Our goal must be twofold,...
to make certain that all students have the opportunity to pass ‘sound, basic’ courses and to excel in
superior, competitive academic programs that prepare them to meet the demands of today’s knowledge-based, global economy.” (N&O, 4/24/01, p.
1A)
At the same time, Governor Easley announced
that he was appointing a study group task force to
focus on making North Carolina’s schools “ superior
and competitive.”
House Speaker James Black: “I also stand ready
to help the governor’s task force build on our efforts
to give all of our children a quality education, especially those considered at risk of failure.” (N&O,
4/24/01, p.8A)
Contrary to what the State and its Educational
and Political Leadership believes, Leandro’s sound
basic education mandates a quality education for all
children, sufficient for those who wish to go into the
work force, to vocational school, to college, and to be
able to meaningfully compete with others in those
endeavors.
It is not necessary for this Court to try to reinvent
the wheel. Leandro provides the answer and has
resolved the issue:
The principal question presented by this argument is whether the people’s constitutional right to
education has any qualitative content, that is,
whether the state is required to provide children with
an education that meets some minimum standard of
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quality. We answer that question in the affirmative
and conclude that the right to education provided in
the state constitution is a right to a sound basic education. An education that does not serve the purpose of preparing students to participate and compete in the society in which they live and work is
devoid of substance and is constitutionally inadequate. (Leandro, p. 345)
The General Assembly also seems to have recognized the constitutional right to a sound basic education and to have embraced that right in Chapter
115C of the General Statutes. For example, in a
statute governing the use of funds under the control
of the State Board of Education, the General
Assembly has stated:
(a) It is the policy of the State of North Carolina to
create a public school system that generates good
citizens with the skills demanded in the marketplace,
and the skills necessary to cope with contemporary
society, using State, local and other funds in the
most cost-effective manner....
(b) To insure a quality education for every child in
North Carolina, and to assure that the necessary
resources are provided, it is the policy of the State
of North Carolina to provide from State revenue
sources the instructional expenses for current operations of the public school system as defined in the
standard course of study. (N.C.G.S. 115C-408,
1994)
In addition, the legislature has required local
boards of education to “provide adequate school systems within their respective local school administrative units, as directed by law.” (N.C.G.S. 115C-47 (1)
(Supp. 1996)
We conclude that Article I, Section 15 and Article
IX, Section 2 of the North Carolina Constitution
combine to guarantee every child of this state an
opportunity to receive a sound basic education in
our public schools. For purposes of our Constitution,
a ‘sound basic education’ is one that will provide the
student with at least: (1) sufficient ability to read,
write and speak the English language and a sufficient knowledge of fundamental mathematics and
physical science to enable the student to function in
a complex and rapidly changing society; (2) sufficient fundamental knowledge of geography, history
and basic economic and political systems to enable
the student to make informed choices with regard to
issues that affect the student personally or affect the
student’s community, state and nation; (3) sufficient
academic and vocational skills to enable the student
to successfully engage in post-secondary education
or upon vocational training and (4) sufficient academic and vocational skills to enable the student to
compete on an equal basis with others in further formal education or gainful employment in contempo-
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rary society. (Leandro p. 346)
Make no mistake. Leandro clearly holds that all
children are entitled to the equal opportunity to
obtain a sound basic education consistent with their
individual abilities, to and including a sound basic
education sufficient (a) to be prepared at the end of
high school to be able to enter the workforce and
obtain meaningful employment; (b) to be prepared to
attend a vocational/technical school and succeed
academically; or (c) to be prepared to attend a college or university and at the end of each, to be compete with others on an equal basis in higher education or gainful employment.
The opportunity to a sound basic education,
depending on the abilities and desires of each child,
encompasses a meaningful and substantial education that at a minimum, prepares each student with
the tools to achieve at work, at a vocational training
course, or at an institution of higher learning. In
short, a sound basic education has to prepare one to
succeed in the real world, not just scrape by with C’s
and D’s.
That being the case, there was not then, and is
not now, anything to fear from being required to
assess, analyze, review and if needed, re-allocate
non-constitutionally mandated resources to meet the
constitutionally mandated needs of all children,
including those at-risk. Academically gifted courses
in core high school subjects required for admission
to the University system, including AP courses that
prepare students who wish to go to college, are just
as much a part of a sound basic education as are
courses in shop, mechanical engineering, auto
mechanics, that prepare students to enter the workforce. Once again, let there be no mistake. Leandro
guarantees a sound basic educational opportunity to
all children sufficiently substantial to permit those
who can, including Chairman Kirk’s “best and
brightest” to go to college.
Reduced to essentials, the Court finds that the
State of North Carolina’s continued insistence that
Leandro’s guarantee of the opportunity for sound
basic education has been met when a student performs below grade level and that performance at
grade level or above is merely a non-constitutionally
mandated goal to which all should aspire, is merely
a shell game played to avoid accepting the responsibility imposed by Leandro and mandated by the
North Carolina Constitution.
Having put the misconception that Leandro’s
guarantee of a sound basic education does not apply
to all children, including the best and the brightest,
to rest, the court will continue with the procedural
background at the time of the state’s appeal in April,
2001.
The State’s Notice of Appeal was accompanied by
a Motion For a Stay of the Court’s Order pending
the outcome of the appeal. The Plaintiff-parties filed
“protective notice of appeals.” After a hearing on
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April 25, 2001, the Court denied the State’s Motion
for Stay. The Court prepared and entered an Order
Denying Defendants’ Motion For Stay on May 1,
2001.
The State next filed a Petition for Writ of
Supersedeas in the North Carolina Court of Appeals
on May 10, 2001. The Court of Appeals granted a
temporary stay on May 14, 2001. The Plaintiff-parties filed written responses opposing the State’s
Petition for Writ of Supersedeas.
One of the State’s chief complaints about the
Order contained in the March 26, 2001
Memorandum of Decision was based on premise
that the State had not been found by the Court to be
responsible for the failure of so many at-risk students in North Carolina to obtain a sound basic education. The State contended that the Court, by
requiring the State to meet with the Plaintiff-parties, review educational practices, and if needed, reallocate and re-structure resources, coupled with the
absence of a finding of liability on the State’s part,
constituted a “usurpation” of the power of the
Legislative and Executive Branches of Government.
Simply put, absent a finding by this Court that
the large numbers of children at-risk of academic
failure are the State’s responsibility, the State did
not want to have to participate in or come up with a
plan to look at educationally effective methods to
teach at-risk children that were cost-effective and if
necessary, re-allocate resources to meet the constitutional mandate. The State was also rocking along
under the false premise that to have to re-allocate
resources to help at-risk children, it would have to
take away constitutionally mandated resources to
provide the equal opportunity to obtain a sound
basic education as defined by Leandro for the group
of students that Chairman Kirk termed the “best
and brightest.”
This “best and brightest” pronouncement was a
cruel scare tactic designed to sit well with the
majority of the public at large whose children were
performing at grade level or above and being successful in obtaining a sound basic education by
being prepared to attend colleges and universities
and therein, to compete with others in furtherance
of their formal educations.
The State’s objection to looking at successful educational methods and programs to help at-risk children was in direct contravention of the legislatively
mandated policy to create a public school system
that graduates students with the skills demanded in
the workforce using educational funds in a costeffective manner, a policy cited by the Supreme
Court in Leandro. Balking at being directed to focus
on known, cost-effective educational programs that
are successful with at-risk children was in direct
contravention of the announced policy of the State of
North Carolina set forth in N.C.G.S. 115C-408(a): It
is the policy of the State of North Carolina to create
a public school system that graduates good citizens
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with the skills demanded in the marketplace, and
the skills necessary to cope with contemporary society using State, local and other funds in the most
cost effective manner. This is not educational policy
set by this Court. It is educational policy set by the
State of North Carolina itself enacted into law.
All this Court had asked the State and the plaintiffs to do was precisely what the legislative branch
of government had enacted as policy and directed
the Educational establishment to do – create a public school system that graduates good citizens with
the skills necessary to function in today’s society,
using all funds, in the most cost-effective manner.
Despite disagreement with what the Court had
ordered, Governor Easley, on May 23, 2001,
announced that he had assembled a thirty (30)
member task force to develop a long range plan to
improve the state’s public schools. One member of
the task force was quoted in the News & Observer:
Gilchrist said he envisions pulling a lot of successful classroom strategies together. “Many wonderful things are going on in our schools… but
we’ve been working in isolation,” he said. Governor
Easley was reported as saying that, “Our schools
are not what they should be and we cannot be satisfied with mediocrity,” and that “the group will explore
innovative programs that have helped poor children,
as recommended in the court order.” He also indicated that the group will share its work with the
Court should the state lose its appeal in this lawsuit.
(News & Observer, p. 3A, 5/23/01.
On May 24, 2001, the North Carolina Court of
Appeals entered the an Order denying the State’s
petition for a writ of supersedeas and dissolving the
stay:
The petition for writ of supersedeas filed in this
cause by defendants on 10 May 2001 is denied.
The temporary stay granted by this Court on 14 May
2001 is hereby dissolved. By Order of the Court this
the 24 th day of May, 2001.
Notwithstanding the denial of the Stay, the pendency of an appeal of interlocutory orders in the
middle of this Court’s fact-finding process was distracting.
The Court wanted to get about its task of answering the critical question as to whether or not the
failure of at-risk children to obtain a sound basic
education is based on lack of funding or lack of
implementation of similar successful, cost-effective
programs as discussed in the March 26
Memorandum of Decision.
The Court also thought that the Governor’s voluntary establishment of the task force to develop a
long range plan to improve the state’s public
schools, as recommended by this Court in its Order,
was commendable and was action consistent with
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the Court’s Order of March 26, 2001, although the
task force had a broader mandate.
Taking into account the fact that the Governor’s
task force was in place and the action taken by the
North Carolina Court of Appeals denying the State’s
Petition for Writ of Supersedeas, the Court
reassessed the exigencies of this case as it then
stood.
With the Governor’s voluntarily established task
force in operation, and the freedom to move ahead
despite the appeal, the Court believed that it could
more quickly, and with less disruption, address the
question of whether or not the at-risk students within the plaintiff-parties’ school districts are failing to
obtain a sound basic education because of lack of
funding, or because of a lack of sound, cost-effective
educational programs being implemented in low performing schools, or a combination of those factors.
By taking responsibility for focusing and deciding
the critical question(s), the Court believed the case
would move faster and at the same time, the
Governor’s task force could move concurrently to
benefit the children of North Carolina by recommending improvements in education.
In consideration of this voluntary action by the
Governor consistent with the Court’s Order and the
Court’s decision to move forward, the Court determined that there was no real need for the Court, at
that time, to Order the State to undertake any massive form of self-examination and re-allocation.
By Order entered on May 29, 2001, the Court, in
its discretion and as authorized by Rule 54(b), North
Carolina Rules of Civil Procedure, amended the
Memorandum of Decision of March 26, 2001, and
vacated only that portion which Ordered and
Directed the State of North Carolina, the plaintiffparties to conduct self-examinations of the present
allocation of resources and to produce a rational,
comprehensive plan which strategically focuses
available resources and funds towards meeting the
needs of all children, including at-risk children, to
obtain a sound basic education using common sense
and methods that work and are directed towards
each child’s particular need, specifically Paragraphs
Number I, II, and III, on pages 83 and 84 of the
March 26, 2001 Memorandum of Decision. Except as
vacated, the March 26 Memorandum of Decision
remained intact and unchanged.
The net result of the Order amending the March
26, 2001 Memorandum of Decision was to enable the
Court, working independently, to move this case
along while at the same time continuing to grant
due deference to the Executive and Legislative
Branches as they proceed in their stated goal to
improve education for all of North Carolina’s children, including those at-risk.
On June 15, 2001, the State withdrew its appeal
to the Court of Appeals. The Plaintiff-parties followed suit. Reduced to essentials, all appeals were
withdrawn following the Court’s Order of May 29,
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2001. The Court, after consultation with the parties,
scheduled another hearing to focus on evidence
relating to successful educational strategies and programs for at-risk children and the answers to the
questions posed in its Memorandum of Decision of
March 26, as amended.
The evidentiary hearing took a total of ten days
beginning on September 15, 2001, and concluding
October 5, 2001. The Court heard evidence concerning the following schools a n d school districts:
– Winstead Elementary School in Wilson County
(Robert Pope, principal; Larry Price, superintendent)
– Baskerville Elementary School in Nash-Rocky
Mount (Ann Edge, principal; George Norris, superintendent)
– Gaston Middle School in Northampton County
(Lucy Edwards, principal; Mary McDuffie, superintendent)
– West Hoke Middle School in Hoke County
(Darlene Clark, principal; Mitch Tyler, superintendent)
– Kingswood Elementary School in Wake County
(Sue Sisson, principal; Bill McNeal, superintendent)
– Mountain View Elementary School in Burke
County (Teresa DeHart, principal)
– Hayesville Elementary, Middle, and High
Schools in Clay County (Scott Penland, superintendent)
In addition, the Court heard evidence from Henry
Johnson and Jennifer Bennett of the Department of
Public Instruction, Josephine Baker of the Wake
County Schools, Steve Wrenn (plaintiffs’ expert),
and Carolyn Olivarez of the Hoke County Schools.
Before discussing what the evidence showed relating to effective educational practices, programs,
strategies and resources required for at-risk students, it is appropriate to outline what the Court
has previously found in its earlier Memoranda of
Decision with respect to the issue of student
achievement under the Leandro standard.
A. PRIOR FINDINGS ON STANDARDS AND
OBJECTIVES
1. The Requirement of Grade Level Performance
[T]he Court finds that students who are performing at grade level or above as defined as Level III
and Level IV on the EOC or EOG tests ar e demonstrating sufficient ability in the subject matters tested
to be on track to receive a sound basic education,
and those students that are performing below grade
level at Level I or Level II are not on track to receive
a sound basic education. (Oct. 12, 2000
Memorandum of Decision p .187)
A student who is performing below grade level
(as defined by Level I or Level II) is not obtaining a
sound basic education under the Leandro standard.
(Oct.12, 2000 Memorandum of Decision p.183)
High school drop-outs have not obtained a Sound
Basic Education and this problem exists statewide.
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(Mar. 26, 2001 Memorandum of Decision p. 17)
2 . The Requirement of Proficiency for All
Students
North Carolinians should expect no less for their
children than an educational goal that seeks to have
every child perform at Level III proficiency or
above.... (Oct. 12, 2000 Memorandum of Decision p.
183)
[E]very school in North Carolina is capable of
having 90 percent of its students score at proficient
levels (i.e., Level III or IV) on EOG and EOC tests
(except for students with disabilities or LEP who are
excused from the tests). (Oct. 12, 2000
Memorandum of Decision pp. 187-88)
The fact that more than one-fourth of our children
are academically at-risk in reading and math in the
third grade is clear evidence that something more
needs to be done to provide them with an equal
opportunity to obtain a sound basic education. If
they are not on track by the 3rd grade, a great many
of these children are not going to be on track by the
8th grade. The evidence bears this out. (Oct. 26,
2000 Memorandum of Decision, p. 25)
These results are unacceptable. They clearly and
convincingly show that more than 25% of our third
graders are at-risk of academic failure after four
years of education in the public schools. The only
logical conclusion that one can draw is that these
children who are at-risk for academic failure in the
third grade have “missed the boat” in their first (4)
years in their respective schools. They are not on
track to get a sound basic education. For reasons
not their fault, they have not had the equal opportunity to receive a sound basic education. The evidence of educational “outputs” on the 3rd grade
EOG tests and the Grade 3 Pretests clearly and
convincingly proves this. (Oct. 26, 2000
Memorandum of Decision, p. 24)
We know that when these [at-risk] children get to
school, regardless of what county they live in, they
are more likely to fail to achieve academically and
they require more attention, time and effort to teach,
and this is more expensive than for the non a t-risk
child coming from the ‘ideal’ home environment with
two caring parents.(Mar. 26, 2001 Memorandum of
Decision, p.73)
As the educators and education experts for all
parties unanimously agreed at trial, given the proper
resources, the educational needs of at-risk students
(such as students living in poverty) can be met. All
children can learn, even children with substantial
disadvantages. Many disadvantaged children not
only learn, but they break through the disadvantages and do well academically in spite of their atrisk factors. Unfortunately, there are way too many
at-risk children who do not break out and continue
to perform poorly and below grade level. It is these
children’s needs that must be addressed in order to
attempt to break the cycle of poverty and disadvantage. (Oct. 26, 2000 Memorandum of Decision, pp.
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15-16)
The evidence is clear and convincing that children from economically disadvantaged backgrounds
can learn. However, in order for them to perform
well in school it may take ‘more time or different
kinds of intervention’ and more resources than those
needed for children from middle class backgrounds.
(Mar. 26, 2001 Memorandum of Decision, p. 71)
The Court is convinced that the answer to the
question as to why these at-risk children are sorely
lagging behind the majority is simple. When these
children came to kindergarten at age 5, they were
at-risk, already behind, not ready to learn and certainly not in a position to take advantage of the
opportunity to begin the process to obtain a sound
basic education on an equal footing with their fellow
five year old students who were not encumbered by
outside at-risk factors. (Oct. 26, 2000 Memorandum
of Decision, p. 24)
The evidence is clear and convincing that at-risk
students require additional help, programs and
resources in order to perform at a level satisfactory
for them to obtain a sound basic education and to
perform at the same educational level as children
who are not at risk for academic failure. (Oct. 26,
2000 Memorandum of Decision, p.15)
Economically disadvantaged children, more so
than economically advantaged children, need opportunities and services over and above those provided
to the general student population in order to put
them in a position to obtain an equal opportunity to
receive a sound basic education. These additional
opportunities may include additional time on task,
lower class sizes, early childhood education, individual tutoring, early intervention or supplementary
instruction and materials. Enabling at-risk children to
perform well in school requires more time and more
resources. (Oct. 25, 2000 Memorandum of Decision,
p. 10)
The dropout problem in Hoke and other counties
could be improved with early intervention and other
programs. In 1994 the State Board of Education
found that ‘[a] wide range of programs for dropout
prevention and students at risk [was] needed within
every school system.’ (Mar. 26, 2001 Memorandum
of Decision, p. 19)
The bottom line is simply this. It is undisputed
that the at-risk group of children is harder to educate and that the at-risk child requires mor e
resources and attention to succeed. (Mar. 26, 2001
Memorandum of Decision, p. 78)
4 . Effective Programs for Helping At-Risk
Students
As a general premise, witnesses for all parties
agreed as to a number of particular programs and
interventions that are effective in improving the
scholastic performance of at-risk students, either by
increasing the time devoted to instruction or by
increasing the intensity of instruction by lowering
class size or providing expanded staff development
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programs. (Oct. 26, 2000 Memorandum of Decision,
p. 16)
Reducing class size. Witnesses for all parties
agreed that reducing class size is an effective
means of improving student achievement and performance for at-risk children. Smaller class sizes are
particularly beneficial for at-risk children and in
schools that serve a student population with a high
percentage of at-risk students. (Oct. 26, 2000
Memorandum of Decision, p. 16)
Tutoring. Witnesses for all parties agreed that
tutoring, especially when one-on-one with a trained
tutor, is an effective means of increasing the academic performance of students, and especially atrisk students. (Oct. 26, 2000 Memorandum of
Decision, p.16)
More time on task. Witnesses for all parties
agreed that providing at-risk students with more
instructional time, by increasing the length of the
school day or the school year is an effective means
of increasing academic performance. Student performance is, to a large extent, a function of time on
task. Several State witnesses testified that at-risk
students often require more instructional time than
other students to master the SCOS [Standard
Course of Study]. (Oct. 26, 2000 Memorandum of
Decision, pp. 16-17)
The evidence shows that with additional
resources applied in a common-sense and practical
manner, children with significant disadvantages can
receive and take advantage of the equal opportunity
for a sound basic education, including, but not limited to preschool programs, tutors and reduced class
size. (Oct. 26, 2000 Memorandum of Decision, p.
17)
DPI acknowledges that there are effective methods for improving student performance. According to
DPI, preschool programs, use of trained tutors,
improving teacher quality, lowering class size and
supporting teachers’ professional development are
effective methods for improving student performance. A large and well-accepted body of research
establishes that programs that substantially improve
the academic performance of children from poverty
and at risk backgrounds (of course these programs
would improve any child’s performance) include
early childhood intervention, more instruction, tutoring and lower class size, and recruitment and retention of good teachers. (Oct.26, 2000 Memorandum
of Decision, p. 17)
Competent and well-trained teachers with updated professional development. It goes without saying
that competent, well-trained teachers who are kept
abreast of their subject matter through professional
development are essential to dealing with the needs
of at-risk children. Teachers who undertake the task
of helping at-risk children must have high expectations of their students and believe that those students, with their help, can succeed in school and
perform at Level III or above. (Oct.26, 2000
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Memorandum of Decision, p. 17)
Reduction in class size. Smaller classes make
the greatest impact in early grades for disadvantaged and minority students. Also, class size is
especially important where there is a school with a
concentration of at-risk students. When a school
has a high concentration of at-risk students, those
students bring all the risk factors with them into the
classroom, imposing additional demands on their
teachers. Reducing class size for students who are
below proficiency would permit one-on-one instruction. Small group teaching would assist those students in reaching proficiency. (Oct. 26, 2000
Memorandum of Decision, p.18)
No one single program will meet all needs. The
bottom line is that there is not necessarily one single program that is going to meet all the needs of
at-risk students. Effective solutions are those that
build upon one another as the child progresses
through school. Having said that, however, the
Court is convinced, by the greater weight of the evidence, that the earlier there is an opportunity to
intervene in the at-risk child’s educational ladder, the
better chance that child will have to take advantage
of its constitutional right to an equal opportunity to
receive a sound basic education. (Oct.26, 2000
Memorandum of Decision, p. 19)
None of the credible evidence received at the
hearings in September and October, nor student
performance related data received thereafter, controverted any of the foregoing findings by this
Court, nor persuaded the Court to change or amend
its determinations and findings contained in the
first three Memoranda of Decision.
Discussion of the evidence presented at the
September and October, 2001 hearings.
The focus of the hearings.
The hearings focused on determining the cause(s)
for the large numbers of at-risk children failing to
obtain a sound basic education in the plaintiffs’ and
plaintiff-intervenors’ (“plaintiff-parties’”) school districts and in other school districts throughout the
State. The critical questions that the Court wanted
to focus on were: whether or not the at-risk children
were failing to obtain a sound basic education
because of (A) a lack of sufficient funding for educational programs? (B) a lack of effective leadership
implementing effective educational programs for atrisk children? or (C) a combination of lack of sufficient funding and lack of leadership implementing
effective educational programs for at-risk children?
The net result of the Court’s inquiry is that there
is no single, simple educational program that meets
the needs of at-risk children. The answer is that
there are many effective educational programs that
are successful in educating at-risk children.
Not surprisingly, the evidence presented at the
hearings fits squarely with what this Court has
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found, from the evidence previously presented, are
necessary criteria of effective schools that teach children at-risk of educational failure.
While the evidence clearly and convincingly
showed that schools with effective leadership and
hard work can, and do, accomplish the goal of providing children with the opportunity for a sound
basic education using different educational strategies, all successful schools strive to meet similar criteria to enable them to provide their students, especially those at-risk, with the equal opportunity to
obtain a sound basic education. These criteria are:
An Effective, Competent and Motivated
Principal is Key to a School’s Success.
It is undisputed that an effective, energetic, motivated Principal is the key to the success of any
school, especially one with a high percentage of atrisk children. An effective Principal (a) has high
expectations of the faculty and students; (b)has in
place an instructional program that is effective and
provides individualized and differentiated instruction so that each child learns the Standard Course
of Study; (c) has a faculty of dedicated, competent
and caring teachers who have “bought in” to the
instructional program implemented by the
Principal, are trained to carry out that program,
and who communicate each day to the children the
high expectations expected of them.
The evidence clearly demonstrated, once again,
that an effective principal can improve the performance of at-risk students by using a variety of policies, educational practices and programs in combination with high expectations, dedication, commitment, proper staff development with proper funding,
strong leadership and competent teachers who effectively teach the Standard Course of Study to all of
their students using individualized and differentiated instruction.
High Quality, Full Time Teachers Who Teach
in Their Fields of Expertise is Essential and
Mandatory.
During the first round of evidentiary hearings in
this case, the North Carolina Department of Public
Instruction (DPI) singled out policies to improve
teacher quality and to support teachers’ professional
development as especially effective steps toward
higher student performance. Based on the credible
evidence presented at the first round of evidentiary
hearings, the Court found and concluded in its
October 26th Decision at 17:
It goes without saying that competent, welltrained teachers who are kept abreast of their subject matter through professional development are
essential to dealing with the needs of at-risk children. Teachers who undertake the task of helping
at-risk children must have high expectations of their
students and believe that those students, with their
help, can succeed in school and perform at Level III
or above.
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This finding remains undisputed and there was
no credible evidence to the contrary presented by
any party during the September hearings. Instead,
the evidence received from principals and superintendents in the schools that were the focus of the
September 17th hearings consistently affirmed the
essential role that competent, well-trained teachers
play in obtaining student success, whether at-risk or
not.
Principals and Superintendents who testified all
agreed that that teachers who bring to school high
expectations – that all of their students can learn –
are able to lead their students to academic success.
The common theme among the principals in these
successful schools was that quality teachers do
make a difference.
Likewise, there can be no dispute that the negative results of even one ineffective teacher can do
significant damage to a student’s achievement not
only in the year in which the student has to suffer
through mediocrity but afterward.
The North Carolina Commission on Raising
Achievement and Closing Gaps (“The Bridges
Commission”) released a report on student achievement in December of 2001. The Court requested a
copy of the report be added to the record and this
report is now in evidence. The Bridges Commission
was appointed in the summer of 2000 to advise the
State Board of Education, the State Superintendent,
and local school systems on ways to raise achievement for all students and close the minority student
achievement gap.
In its report, the Bridges Commission concluded:
Most policymakers, parents, educators, and
researchers now generally agree that nothing is
more closely tied to student achievement and
underachievement than the preparation, support
and quality of classroom teachers. It follows then,
that nothing is more critical to our efforts to close
the achievement gap than making certain that every
student, especially those who have been traditionally underserved by public schools, has access to
competent, caring, qualified teachers in schools
organized for success. (Report p. 10)
Reduced to essentials, teacher quality is of determinative importance in raising student achievement
levels, especially those at-risk. All of the credible
evidence shows this to be the case. A caring, qualified, competent teacher effectively teaching the
SCOS in each classroom is necessary to provide each
child with the opportunity to obtain a sound basic
education through individualized and differentiated
instruction.
Safe and orderly environment in the School
is essential in order for students to learn.
The following facts are not in dispute. Good
Principals ensure good discipline in their schools.
Schools must have and maintain good discipline
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because without good discipline and a safe environment, learning is not going to take place. With good
discipline comes an environment that is conducive
to learning. Successful principals agree that in the
event there is good teaching going on at the school,
the discipline problem is diminished such that discipline almost takes care of itself. “The best discipline
you can ever have or deterrent to misbehave is just
to have good teaching.” (DeHart, 9/20/01, Tr., p. 146)
Clear and focused school mission – Teaching
the Standard Course of Study in a focused and
effective manner.
It is undisputed that successful Principals and
teachers focus on teaching the Standard Course of
Study (SCOS) to their students and constantly
assess and monitor the progress of their students as
they work through the SCOS.
All the principals who testified stressed the fact
that they expected and demanded their teachers
teach the SCOS. Not every principal’s methods of
seeing that the SCOS is being taught are the same.
To the contrary, the evidence is clear and convincing
that successfully teaching the SCOS to children,
especially at-risk children, can be accomplished
through a wide variety of educational practices, programs and teaching methods.
In short, no one educational method is mandated
and competent Principals should have the flexibility
within their own schools to provide differing instructional leadership and methods – so long as they are
cost effective and get the job of educating children
done.
Instructional leadership from the Principal
which is effectively implemented by the classroom teachers and staff.
Focused, competent Principals are necessary for
any school, but especially schools with high populations of at-risk students. Traits that one expects to
find in good, competent Principal are (a) energy; (b)
experience in working with people; (c) good communication skills; (d) leadership skills – inspire the faculty and students to follow the educational programs and methods for academic success; (e) knowledge of the mission for the school and be able to
effectively communicate what the school should be
doing and have the teachers and parents buy into
the programs at the school; (f) people skills and the
ability to recognize talents in teachers and to hire
good teachers. Focused, competent Principals provide the instructional leadership for the school so
that the focused mission – teaching the Standard
Course of Study – is effectively carried out by the
teaching staff and (g) maintain order and discipline
for a safe environment.
Effective Principals ensure that their teachers
provide their students with individualized, differentiated instruction. Principal Pope succinctly defined
individualized and differentiated instruction.
When you individualize and differentiate instruc-
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tion, number one, you find out where the student is
and when you differentiate, you may teach him differently than you teach the students sitting in the
desk beside him. The days of staying in front of
the... class and giving everybody the same lesson is
not proven to be successful with today’s students.
Through our assessments and working with students, we should know where every student is and
then we should be able to give every student what
he needs to be successful. (Tr., pp. 123-24; 9/17/01)
With respect to at-risk students, it is undisputed
that individualized, differentiated instruction is
essential for success. All the successful principals
who testified agreed that individualized, differentiated instruction was important, but all followed different instructional methods to get reach that goal
consistent with their own educational philosophy
and the resources available to them.
Regardless of their differences in instructional
methods, the evidence is clear and convincing that
effective Principals are those who can and do implement instructional programs and policies to ensure
that their teachers are teaching the SCOS, are
assessing the students’ mastery of the objective of
the SCOS and are progressing on a track to cover
the objectives of the SCOS for each period of the
school year.
High expectations of teachers and students.
Good Principals demand high expectations of
their teachers and students while seeing to it that
the SCOS is being effectively taught in each and
every classroom. This is especially true with at-risk
student populations.
So – but I think the lessons of poverty are that we
can overcome poverty through education. And the
only way to do that is to understand where we are
going and to set our expectations higher than they
have been set before. T. 9/19/01, at 70 (McDuffie)...
“[w]e expect every child to learn, every child to give
the best that they have to give. We expect you to
reach your goals when you set them. Our children,
at the beginning of every nine weeks, we have a
reader program where they set their own goals so
that they have set their own expectations.” T.
9/18/01, at 43 (Edge).
Consistent with a good Principal’s goal of high
expectations of students is the expectation that the
teachers will work hard. The bottom line is that
high expectations of students, but especially at-risk
students, are essential and necessary. Having high
expectations of a child costs nothing. Having high
expectations of an at-risk child from a poverty background is, however, absolutely necessary.
The consensus of opinion was overwhelming that
for at-risk populations, teachers must recognize that
there is a different set of challenges with these children, and that these children do not come to school
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with all of the equipment that other children bring.
The Principals agreed that they wanted teachers
who were interested in these children, had a lot of
energy, focus on educational issues and willing to
work with the students and parents. In addition, the
teachers had to expect and believe that the students
could do well.
Staff Development and on-going Training for
teachers is essential and necessary – unfortunately,
due to an admitted system of low expectations for
some groups of children, many veteran teachers will
have to be retrained in order to effectively reach atrisk children.
There was uniform and consistent agreement
from the Principals who testified that meaningful
staff development, especially training new teachers
how to teach at-risk children is essential to a successful school. Staff development also enhances and
improves teacher quality among veteran teachers.
Staff development should be ongoing and occur during the school day.
Good Principals meet with their teaching staff
frequently and assist them in planning and implementing the process of teaching the SCOS. Good
Principals provide in-house staff development on an
on-going basis.
The Bridges Commission also concluded, based
upon its review of educational research, that professional staff development is an essential tool for
developing highly competent, caring teachers for all
children, especially for those who teach at-risk children:
But assuming that new professional development
is based on national models and standards and centered on the achievement problems that teachers
face each day, one measure of sufficiency will be
when teachers are successful in teaching groups of
diverse learners, as outlined in the six core standards developed and adopted by the North Carolina
Teaching Standards Board and the North Carolina
Association of Educators representing the teachers
of our state. The State Board of Education adopted
these same standards for North Carolina's teachers
in November 1999. (Report p.11)
The Bridges Commission included professional
development as important parts of the program to
reduce and close the achievement gap:
RECOMMENDATION FIVE
That the State Board of Education and the
Superintendent immediately make a public commitment to design and fund a required, but flexible, professional development initiative that will ensure that
classroom teachers acquire the knowledge, skills,
and dispositions needed to be successful in teaching
a diverse population of students.
RECOMMENDATION SIX
That the state provide the substantial TIME [sic]
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that classroom teachers need to update their skills
and gain new skills in working with diverse populations by requiring that veteran classroom teachers
accept paid 11-month contracts once during every
four-year period. (Report, pp 12,13)
One would wonder why in the world would veteran classroom teachers need new training to “update
their skills and gain new skills in working with
diverse populations”? The Court interprets diverse
populations to be at-risk, minority students.
Strangely enough, the answer to this question
was provided by the North Carolina Association of
Educators (NCAE) in its Amicus Brief filed with the
Court. In the Amicus Brief, the NCAE made some
troubling, but candid, admissions about how teachers have failed to reach at-risk children in the past
due to “recently discredited educational theory.”
As a result of having taught certain children
using a “discredited educational theory,” the NCAE
admits that some children were grouped and
tracked by teachers. Children on lower tracks
received poorer quality curriculum, less experienced
teachers and were the subject of low expectations.
The reason for this “discredited” educational
approach is best explained in the NCAE’s Amicus
Brief which states in pertinent part:
The Court has observed that low expectations
undermine achievement for at-risk students, and
that too many teachers expect too little of students,
with understandable consequences. NCAE supports
the following findings of the Court as critical to the
problem of teaching at-risk students.
“The students who come to public schools of
North Carolina arrive from diverse and varied economic and cultural backgrounds. The students arrive
with different learning abilities, different social skills
and different levels of maturity. Based on these factors and others, children will learn at different paces
and at different levels. It is undisputed that all children can learn.” Memorandum of Decision, Section
One, p. 152.
“Although teachers and administrators may not
do it consciously, they often assume that certain students will not learn as rapidly or as much as others.
As a result of that kind of attitude, those students
will not do as well as others.” Memorandum of
Decision, Section One, p. 122-23
Independent of this litigation, NCAE and the
National Educator’s Association have recognized
the need to raise the expectations of educators who
teach at-risk students…. But teachers do not raise
expectations because they are told to do so – they
must be part of a comprehensive response to this
issue that includes a major commitment to staff
development. In order to understand how the phenomenon of low expectations can be resolved, one
must first understand that it has a pedagogical origin.
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1. Traditional Grouping/Tracking Strategies
Assumed Low Expectations for At-Risk Students
For decades American public education was built
around the notion that educators should group and
track students by perceived ability levels and adjust
expectations accordingly. In fact, the sorting of students into homogenous ability and achievement
groups is nearly as old as universal compulsory
education in the United States. Ability grouping
enjoyed wide professional and public acceptance
beginning in the heyday of the “scientific” movement
in education and continuing through the postSputnik era of emphasis on enriching curriculum for
the gifted. Most people 30 or older remember, for
example, reading groups in elementary school with
names like “bluebirds,” “cardinals” or “robins,” which
were simply the pleasant exterior of a system that
stratified students by perceived ability.
2. Research has shown that “tracking” students by ability has had far-reaching consequences beyond serving as a means to organize
instruction.
Elementary students in lower tracks not only were
less likely to attend college, but also regularly
received poorer quality curriculum. These students
also had less experienced teachers who were
trained to have lower expectations of them. The low
expectations construct continued in middle and high
school, where tracking grouped students for most of
their day, determined what higher level classes
(such as biology, physics and calculus) they were
allowed to take, and so on. In the “old” economic
order of what was then largely a rural and agricultural state where the primary industry was textile production, the pedagogy was understandable. As we
move to an information-based economy, and a society that places greater value on equal educational
opportunities, its limitations have become sorely evident. The critical importance of excising these old
approaches has been recently reiterated in the First
Report from the North Carolina Commission on
Raising Achievement and Closing Gaps, Dr. Robert
E. Bridges, Chair, December, 2001 (hereafter
“Bridges Report”) The new paradigm expects educators to challenge all students with rigorous curricula and high expectations – a dramatic shift from
our previous orientation to student learning and student abilities. The shift leaves many teachers with
the tasks of achieving to high levels of learning for
all students when their training and teacher preparation prepared them for a much different approach.
Thus, while some blame teachers for low expectations, the real need is the retraining of educators to
reassess the basic assumptions of recently discredited educational theory. (NCAE Amicus Brief, pp 1922)
The NCAE’s solution to this acknowledged mistake and discredited method of teaching children is
to have the State of North Carolina pay for it:
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North Carolina must invest resources in solving
this problem. We need to retrain teachers on working with at-risk students, particularly those students
from different economic, cultural and/or racial backgrounds. This is a key recommendation of the
Bridges Report. Additionally, we must also restructure our staff development programs generally so
they provide meaningful, ongoing training. (Brief, p.
23)
Like it or not, this “mistake” is not the fault of
the schoolchildren who are entitled to an opportunity to obtain a sound basic education which includes,
as a primary objective, a competent, qualified
teacher who has high expectations of each child,
especially those at-risk.
Despite the NCAE’s admission that for years
many of our children have been the victims of the
academic community’s low expectations and the
harm that was done as a result, the evidence is
clear and convincing that meaningful staff development for teachers is necessary for teachers to be
able to keep up and effectively teach all children,
especially at-risk children.
The State of North Carolina acknowledges that
staff development is important because it funds staff
development for teachers who teach in smaller
classes in grades K-5.
Section 28.28 requires the “Teacher Academy” to
spend 10% of its budget for 2001-02 to fund staff
development for teachers that are assigned to teach
smaller classes in kindergarten through fifth grade.
While there were no additional monies allocated for
this requirement, the important fact here is that the
State admits and acknowledges that staff development of those teachers is necessary to that they can
be trained to teach effectively in a small class environment.
In enacting Section 29.1, the State of North
Carolina recognized that staff development is necessary for teachers of children who are in low performing, “high priority” elementary schools require
instruction on “methods to individualize instruction
in smaller classes.” This legislation provided for
extension of teacher contracts for 5 days to obtain
that staff development on methods to individualize
instruction in the smaller classes prior to the opening of school last fall.
While the amount of money allocated to staff
development of teachers in the lowest performing
elementary schools was less than $9,000,000, for
2001-2, the importance of the legislation is not just
the money. The enactment of the legislation to assist
“high priority” elementary schools by funding staff
development for teachers to learn how to teach
small classes of at-risk children constitutes an
irrefutable admission by the State of North Carolina
that teachers of at-risk children in sorry elementary
schools need re-training in order to teach a diverse
at-risk population.
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It logically follows that if staff development is a
State recognized requirement for the “bottom of the
barrel” schools, staff development for individual
teachers who are teaching groups of at-risk children
performing below grade level in large numbers, is
just as important a requirement for the teachers of
high numbers at-risk children in other schools
where high concentrations of at-risk children are
present and not achieving acceptable grade level
performance.
Principals, not just Teachers, need to
receive regular, high-quality professional staff
development.
Just as teachers need meaningful staff development, the requirement for staff development for
principals and administrators to keep abreast of
techniques and programs is just as important.
Principals and administrators must be provided
with the opportunity for on-going professional development to that they can properly supervise their
teaching faculty and administer the educational
process and programs in their schools in an educationally effective manner and in a cost-effective
manner using their resources properly and efficiently.
Students should be provided with the opportunity
to learn and high time on task coupled with an
effective educational program and strategy–
Students should be provided the opportunity to
learn in the classroom and to spend high time on
the task of learning the Standard Course of Study.
The evidence shows that there are multiple strategies and programs which achieve success with atrisk students and that no one program fits all
schools.
Effective Principals with populations of at-risk
children are creative in finding many strategies and
programs that will provide opportunities to learn.
All the Principals who testified used a wide variety
of policies, practices and educational programs in
achieving success with their at-risk students. The
evidence is clear that no one program or instructional technique is required.
Good Principals can be flexible and must be
allowed to carry out their own ideas and policies
provided they are successful in doing so. Having
said that, however, all the Principals who testified
provided their students with the opportunity to
learn the curriculum and included in that opportunity, high time on task. Each Principal’s method differed, but in terms of opportunity to learn and high
time on task, all were similar in meeting those two
objectives for their at-risk students.
The various strategies consisted, in part, but not
all, of (a) small class size (b) small group instruction
during the day using media and teacher assistants
(c) tutoring (d) differentiated instruction (e) individualized instruction (f) homogeneous grouping for
multi-age reading instruction based on reading levels (g)night school (h) multiplication school (i) before
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and after school instruction (j) weekend tutoring (k)
remediation sessions during breaks in year round
schools (l) Project Achieve (m) summer break
instruction (n) Baldridge/Covey (o) Cooperative
Learning Groups and more.
Regardless of what educational method or program each Principal employed, the goals were the
same – to provide each student with the opportunity
to learn and sufficient time on task to accomplish
the goal of mastering the SCOS.
The Principals also utilized a wide variety of prepared educational programs, such as Accelerated
Learning; Math Blaster; Excel Math; Reading
Renaissance; SACS Evaluation Phonics and SACS
Evaluation Math; A Plus Program; Skills Bank;
Reading Recovery; Accelerated Math; Success for All
and more.
It is clear that imposing the same kind of program
in every school will not work. Principals must know
their school and use appropriate strategies. T.
9/21/01, at 123 (McNeal).
The evidence presented verifies Superintendent
McNeal’s testimony. There is no single program
required for every school. However, every school
must implement an effective and cost-efficient educational program.
Frequent monitoring of student progress –
the teacher must always know where the child
is in the instructional cycle and be prepared
to help the child catch up if he or she is falling
behind.
This necessary characteristic of a successful
instructional program within a school fits hand and
glove with the requirement that each child should
receive individualized and differentiated instruction.
When that is done, the teacher should always know
where the child is and should be during the instructional period. As an explanation of this important
factor, evidence of what a good school system provides in this regard is in the record.
The Court cites as an example of a common sense
explanation as to how a teacher should keep up with
each child’s progress, the nuts and bolts of the Wake
County Schools’ Project Achieve. Project Achieve is a
program designed to bolster at-risk student performance in schools that are not successful.
Project Achieve is now underway in several of the
elementary and middle schools in the Wake County
Public Schools, a system whose stated goal is to
have 95% of its children tested to be performing at
or above grade level EOG tests in grades 3 and 8 by
2003.
The Principals and teachers in those schools were
“offered” the opportunity to embrace Project
Achieve. Put another way, Wake County Public
Schools made them an “offer they could not refuse”
in an attempt to get the students’ performance to
acceptable levels.
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By putting a school into Project Achieve, the
Administration of the Wake County Public Schools
is employing good management practices by stepping in and exercising centralized control over the
educational practices in those schools so as to assert
additional quality control on the lesson plans,
instruction, and assessments performed by the
classroom teachers.
The State, in its brief, cites Wake County’s intervention through Project Achieve as an example of
what the Superintendent and central office staff of a
school system can do to step in and exercise control
over educational practices within a particular school
that lacks successful leadership and effective
instruction to students. The State also contend that
it is the duty of the central office staff of every
school district to step in and provide instructional
support to any school not meeting expected growth.
(Defs’ Br., pp. 42,44, 54-56)
Make no mistake, the Wake County Public
Schools considered lesson plans and pacing guides to
be important for improving student performance,
especially at-risk student performance, long before
deciding to implement Project Achieve in the 2001-2
school year.
Project Achieve is based on a successful instructional method developed in Brazzosport, Texas. The
Brazzosport model, however, is based on similar
principles as used by DPI assistance teams assigned
to help low-performing schools across the State.
These principles are the same used by good principals in good schools. The teacher must know the
curriculum, teach the curriculum, assess the student’s mastery of the curriculum with appropriate
tests and provide focused remediation to students
that have failed to master the subject matter in the
curriculum.
Project Achieve offers scripted lesson plans and
assessments based on the SCOS to teachers in specific Wake County elementary and middle schools
with high percentages of low performing students
that have not achieve success on their own. The
teachers (staff development is crucial here) are
given instruction in how to deliver the lesson plans,
conduct the assessments and implement the remediation. For thirty minutes each day, the Project
Achieve method assists teachers in delivering the
lesson aligned to the SCOS and assessing and monitoring the extent to which the child has mastered
the lesson.
While successful teachers utilize different methods of monitoring their students’ progress, it is
undisputed that good, effective teachers monitor and
stay abreast of each individual student’s progress at
all times and in doing so, keep the child from falling
behind others.
In addition to focused lesson plans and assessment for at-risk students, is also important that the
school provide intervention for at-risk children
whose performance is not at grade level, to wit:
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timely and effective remediation.
At-Risk Children Need Adequately Targeted
Remediation Services.
The record is replete with evidence that tutorial
and expanded schedule programs are among the
remediation strategies that have proven successful
in raising performance levels for at-risk students.
The principals and administrators who testified
during the September 17th hearings clearly and
convincingly bolstered the undisputed evidence
relating to the positive value of individual and small
group tutoring as important tools for raising the
achievement levels of at-risk students. Witnesses
praised after-school tutorials in which teachers, and
in some cases, trained volunteers, worked with individual students.
Some expressed frustration that limited funds
often prevented their schools from serving all students, especially those whose academic performances were among the lowest.
As discussed above in more detail, some of the
principals restructured their school’s academic day
to assure that more small-group and one-on-one
instruction could be provided students who were
struggling to master the material. While they
restructured in different ways, the goal was the
same, to get instruction delivered to their at-risk
students in a more concentrated dose.
The evidence in this case is clear and convincing
that focused and well-taught remediation is needed
to keep moving at-risk students from failure to success.
The evidence also clearly and convincingly
demonstrates that by strategically allocating
resources effective principals can improve at-risk
performance in an impressive fashion considering
the level of resources available and the student population at their schools. Each of the Principals that
testified, although using different educational methods, stressed the same necessary ingredients for success with at-risk children, to wit: high expectations,
commitment, proper staff development with proper
funding, strong leadership, and teaching the
Standard Course of Study coupled with continuous
evaluation and assessment of the students.
The State has recognized that focused educational
intervention and remediation are effective tools for
improving the performance of at-risk children by
adopting policy and enacting Legislation in furtherance of the ABCs Accountability System with the
stated educational goal of all LEAs implementing
personal education (remediation) plans for individual children in Grades Three through Eight who are
not performing at grade level. N.C.G.S.115C-105.41
Leandro specifically authorizes and directs this
Court to consider State educational goals and standards in considering whether or not the State is living up to its constitutional obligations.
Therefore, we must remand this case to the trial
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court to permit plaintiff-parties to proceed on these
claims.
Educational goals and standards adopted by the
Legislature are factors which may be considered on
remand to the trial court for its determination as to
whether any of the state’s children are being denied
their right to a sound basic education. (citations
omitted) They will not be determinative on this
issue, however. (Leandro p. 357)
The State has also acknowledged and recognized
the educational goal of remedial intervention and
preventative education for children who are not performing at grade level (Level III) or above by first
adopting policies to require a plan for remediation
and in 2001, enacting legislation to require a remediation plan all for children in grades three through
eight who are not performing at grade level.
Remediation is now required as one important component of the new Student Accountability Standards
under the ABCs of Education.
Under the Student Accountability Standards,
referred to on occasion as the No-Social Promotions
Policy adopted by the State Board in April, 1999,
local school officials were required to develop
Personal Education Plans (“PEPs”) for students in
the Gateways grades-three, five and eight, who are
not performing at or above grade level. In 2001, the
General Assembly enacted legislation that goes further and requires that all students who have not
demonstrated grade level proficiency and are placed
at risk of academic failure have a PEP. Sec. 28.17(e);
N.C.G.S. 115C-105.41.
Sec 28.17(e) requires the PEP to include, as an
educational goal, “focused intervention and accelerated activities [which] should include researchbased best practices” and requires LEAs to provide
these services and transportation to participate in
them free of charge. The legislation, however, does
not provide specific allocated funding to the LEAs to
cover the cost of carrying out the PEPs for children
who have failed to perform on the “Gateway” EOG
test at grade level.
While the plaintiff-parties characterize the legislation as an un-funded mandate, the importance of
the legislation lies in the State’s acknowledged educational goal to ensure that each child identified as
at-risk of educational failure receives a PEP, additional intervention and remedial educational services. As a result of this acknowledged goal, those children who have failed to achieve grade level performance of subject matter on "Gateway" EOG tests are
receiving additional intervention and remediation
services.
By enacting this legislation, the State irrefutably
acknowledges that it is the State’s educational policy to require that each failing student be offered
“focused intervention,” a remedial plan designed to
address the child's demonstrated areas of weakness
so that the child can be helped to achieve Level III
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or above and get on track to obtain a sound basic
education.
The Legislature also mandated specific expenditures of funds to improve student accountability to
complement the requirements of N.C.G.S. 115C105.41. Section 28.33(a) requires, in part, that
“funds appropriated for the 2001-2002 fiscal year
and the 2002-2003 fiscal year for Student
Accountability Standards shall be used to assist students in performing at or above grade level in reading and mathematics in grades 3-8 as mandated by
the State’s end-of-grade tests.... Funds in this allocation category shall be used to improve the academic
performance of (i) students who are performing at
Level I or II on either reading or mathematics end
of grades test in grades 3-8 and (ii) students who
are performing at Level I or II on the writing tests
in grades 4 and 7. These funds may also be used to
improve the academic performance of students who
are performing at Level I or II on the high school
end-of-course tests.”
The legislation is important in that the State has
adopted a policy that mandates specific allocation of
educational funding for increased educational opportunity to each student placed at risk of academic
failure through the requirement of extra individual
tutorial and remediation.
It is also important in that it constitutes an
irrefutable admission by the State that each student
at risk of academic failure who is performing below
Level III on the EOG and EOC tests needs more
focused assistance, intervention and that financial
resources are necessary to accomplish the action
mandated. North Carolina’s ABCs accountability
system is indeed driving more than just teachers
and students.
Make no mistake about the pressing need for
such action. The Gateways, no promotion-policy,
“high-stakes” component of the ABC’s has arrived.
In the spring of 2002, all North Carolina students in
the third, fifth, and eighth grades will face EOG
tests that, by statute, will largely determine
whether they can advance to the next grade.
Principals must consider the EOG test scores when
determining whether to promote or retain the student. N.C.G.S. 115C-288(a).
In 2001, in addition to the legislation already discussed, the General Assembly enacted what can be
characterized as “preventative” legislation to
attempt to improve elementary reading performance
before the students reach the first Gateway at the
end of the 3rd Grade. Sec. 28.30(c); N.C.G.S. 115C105.27 requires every elementary school to prepare
a plan for insuring that all children are reading on
grade level by the time they enter the 2d grade.
Positive Home-School Relations – Parents
must be informed and take responsibility for
their children
Good Principals encourage and foster home-school
relations. This is important for all children, but is a
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tough goal to achieve with a lot of at-risk students.
The Bridges Commission’s First Report focused on
this important relationship:
The Role of Home and Community
Parental involvement has been thoroughly recognized as a powerful force in a child’s experience.
Social and academic skills development are key elements of the overall development process. They
must happen to varying degrees in both the home
and school settings. This being the case, the serious case of disconnectedness that exists between a
large percentage of minority families and their
schools must be recognized as a significant root
cause of the achievement gap between minority students and their white counterparts. Under the most
strained nonrelationships examined by the
Commission, both parents and school officials typically adopt an independent and sometimes hostile
attitude toward each other while becoming convinced that better achievement outcomes can only
be realized when the other party does his/her job.
Even when there is no significant friction or conflict,
there is still enough discomfort with interaction to
inhibit effective and productive communication.
Schools that have made substantial progress in
closing the achievement gap have first been successful in closing the communication and interaction
gap between home and school. School personnel
are very clear about what middle class white parents can and wish to do to be involved in schools
and in their students’ education. They are not as
clear about minority parents and are often reluctant
to press for answers in this regard. In most cases,
the absence of knowledge and understanding of
minority cultures gives rise to this reluctance.
(Bridges Commission Report, pp. 7, 8)
The Bridges Commission recommended a public
information campaign statewide to get parents and
local communities’ attention, especially those with
at-risk, underachieving students. The suggested
“message” of the campaign included the following:
Parents must begin early and continue helping
their children think and feel positively about themselves as academic achievers. They must be convincing in this effort by whatever means necessary.
Home and school must be on the “same page”
with the child if the child is to read and compute well
when it is time. When parents have a problem with
the school, they should define it and “work it out”
rather than withdrawing and becoming adversarial.
An overdose of TV time can be deadly where a
child’s development is concerned. Highly credible
studies have shown that too much TV can negatively affect learning on the part of children. African
American children have been shown to be overexposed to TV at home. This minority group is experiencing the lowest achievement level of all ethnic
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groups.
School/community mentoring programs are providing adult partners for young people in need of
guidance and someone who cares and is available
to advise and encourage. (Bridges Report, pp. 8-9)
The importance of these suggestions and parent
involvement in a child’s learning are critical. The
schools cannot be expected to shoulder the entire
responsibility for parenting and education of children. Yet, with uneducated and irresponsible biological parents having illegitimate children by the thousands in North Carolina, the public schools will continue to have to attempt to educate an ever increasing number of children who come to the school
house doors unprepared to enter the educational
process and be successful.
Statistics published by the State Center for
Health Statistics, North Carolina Department of
Health and Human Services provide a grim picture
of the future with respect to the numbers of illegitimate children being born in North Carolina:
1997 – There were 34,441 illegitimate births in
N.C. Of these, 15,036 were white and 19,405 were
minority. The 34,441 illegitimate births constituted
32.2% of all children born in North Carolina in 1997.
1998 – There were 36,592 illegitimate births in
N.C. This was an increase of 2,151 from 1997. Of
these, 16,495 were white and 20,097 were minority.
The 36,592 illegitimate births constituted 32.8% of
all children born in North Carolina in 1998.
1999 – There were 37,756 illegitimate births in
N.C. Of these, 17,649 were white and 20,107 were
minority. The 37,756 illegitimate births constituted
33.2% of all children born in North Carolina in 1999.
2000 – There were 40,090 illegitimate births in
N.C. Of these, 19,430 (an increase of 4,394 over
1997) were white and 20,660 (an increase of 1,255
over 1997) were minority. The 40,090 illegitimate
births constituted 33.3% of all children born in North
Carolina in 2,000. (Source: NCPH CTR Health
Statistics for 2000 and 1996-2000, 2-1).
To put in bluntly, the cause of 40,090 illegitimate
births in North Carolina in 2000 was 80,180 irresponsible individuals engaging in unprotected sex
without regard for the consequences of their actions.
The sad result of that irresponsible behavior is children who are placed at-risk of academic failure from
the day they are born. It is not their fault nor is it a
result of anything they have done. It is the fault of
their biological parents.
It is undisputed that one of the major causes of a
child being at-risk is being born in an environment
where the parent is not socially, economically or
educationally equipped to assist the child in obtaining the early childhood development skills needed to
come to school and be successful.
Unfortunately, illegitimacy as one of the major
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causes of putting a child into an environment where
he or she is at-risk of academic failure is not receiving the attention it deserves, but instead is a subject
not adequately addressed, uncomfortably ignored
and getting worse each year. The consequences of
the actions of these irresponsible biological parents
does, however, cause great harm to the innocent
children and places an unnecessarily heavy burden
on the public schools that are charged with providing each child with an equal opportunity to obtain a
sound basic education.
These sobering statistics show that the numbers
of future at-risk students who will come to school
from non-traditional environments is steadily on the
rise. That is why it is so important to get the parent
who has the day-to-day responsibility for one or
more of these children involved with the children’s
learning in the manner recommended by the
Bridges Commission, regardless of race.
The statistics also show that illegitimacy is hardly a minority problem. Based on the rate of increase
in white illegitimate births since 1997, it appears
more than likely that there will be more white illegitimate children born in the future than minority.
All of the 40,000 illegitimate children born in 2000
are headed for the schoolhouse door in at most five
years, and those who are at-risk, a high number of
them, are headed for More at Four or another Pre-K
program in only four years.
The economic impact of this ever-growing problem
is staggering. Consider, as an example, that each
kindergarten class has a maximum of 18 students,
with one certified teacher and a teacher assistant.
The 40,000 children born out of wedlock in the year
2000 will fill 2,222 classrooms, and require the
employment of 2,222 certified teachers and 2,222
teacher assistants.
Regardless of the causes of the problem between
some parent(s) and the schools, the need for good
parent-school communication and relationships cannot be down played. Good parent-school communication and relationships are a necessary component of
helping children, especially those at-risk, achieve a
sound basic education.
Good Principals involve parents in the school as
volunteers. They invite parents to school meetings,
including PTA/PTO events. They also find different
ways to contact and inform parents about the
progress of their children. Lucy Edwards expressed
the need to communicate with parents and students:
I always let them (parents and students) know
where we are, but this is not where we are going to
be. We need to hold our heads up, we need to work
hard and get out of this (low performing school).
And that’s what I presented to everyone… we can
do better. And what we did with our students, we
always say to them that you are smart. You are just
as smart as anybody.... So you can do better. You
will do better. (Tr. 9/19/01, pp. 240-241)
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In addition to these necessary criteria required
for parents, communities, schools and faculty to be
successful in teaching children and especially at-risk
children, evidence was presented which corroborated
and re-affirmed that reduction of class size in the
early elementary grades, a technique already identified by the Court as helpful in providing at-risk children with the opportunity to obtain a sound basic
education.
At-risk children need smaller classes in
early grades.
Witnesses for all parties who testified during the
first hearings in this case agreed that lowering class
size is an effective means of improving performance
for at-risk students.
Thus, it came as no surprise to the Court that
witnesses called to testify during the September
17th hearings agreed with this premise as well. In
fact, the class sizes in all of the schools and/or districts examined by the Court during the September
17th evidentiary hearings – where test scores indicated that the programs were succeeding – were
well below the state average.
The State of North Carolina presented evidence
that it has enacted additional legislation which
affirms the importance of small class size for at-risk
children in low performing schools as well as other
legislation acknowledging the importance of many of
the criteria discussed above as essential for the education of at-risk children.
In addition to the recent legislation adopted and
discussed above, the State also presented evidence
about legislation enacted to assist at-risk children in
schools that are really low performing by State standards, as well as other legislation that the State
contends demonstrates its on-going commitment to
see that all children have an opportunity to receive
a sound basic education.
Immediate assistance and intervention for
the 37 lowest performing elementary schools.
The State has also recognized the need for immediate assistance and intervention, including funds
for smaller class sizes in the 37 lowest performing
(“high priority”) elementary schools in the State. To
qualify for this immediate assistance, the elementary school had to had (a) over 80% of the students
qualified for Free and Reduced Lunch and (b) no
more than 55% of the students performing at or
above grade level.
In Section 29.1, the sum of $8,062,603 was allocated to reduce class size in the “high priority” elementary schools to “ensure that no class in kindergarten through third grade has more than 15 students for 2001-2002 school year; and the same
amount for 2002-2003.
While the amount of money allocated to reducing
class size to no more than 15 students in K-3 in the
37 lowest performing elementary schools was less
than $9,000,000, the importance of the reduction of
class size component of the legislation, just like the
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staff development component, is not the money. The
adoption of educational policy to assist “high priority” elementary schools by enacting legislation to
fund at-risk class size reduction in K-3, constitutes
an irrefutable admission by the State of North
Carolina that at-risk children in elementary schools
need smaller class size in order to have an improved
learning environment, especially where many students are performing below grade level.
It logically follows that if small class size in K-3 is
a requirement for at-risk children unlucky enough
to be assigned to the “bottom of the barrel” schools,
small class size, just like staff development for individual teachers who are teaching groups of at-risk
children performing below grade level in large numbers, is just as important for at-risk children who
attend schools that are not just the “bottom of the
barrel.”
Legislation focusing on closing the achievement gap between white students and minority students.
In 2001, the legislature amended N.C.G.S. 115C105.35 to require the State Board to include in the
ABC growth component measures, a “closing the
achievement gap” component as well as legislation
mandating the State Board to establish a model for
an LEA to use as a guideline for establishing a local
task force to attempt to close the achievement gap.
N.C.G.S. 115C-12(30).
Legislation requiring State intervention and
assistance to LEAs that have schools that are
deemed continually low performing.
In schools which the State has determined are
continually low performing, it is the educational policy of the State to require the State Board of
Education to “provide a series of progressive assistance and intervention strategies” to those schools
“whenever a local board of education, superintendent and principal have been unable to improve performance in that school. N.C.G.S. 115C-105.37A.
This policy of intervention, when the LEA is unable
to improve student performance on its own, subjects
the LEA to increased State control of the LEA’s
assigned responsibilities.
The State, in its brief, characterized this recent
legislation as evidence that “demonstrates that the
State is continuing to appropriate additional funds
and initiate new programs to assure that students
enrolled in North Carolina public schools are receiving the opportunity to acquire a sound basic education. The legislation that specifically addresses lowperforming schools demonstrates that the State is
committed to provide those schools with the
resources necessary to provide appropriate educational opportunities. Along with previously enacted
legislation, (citation omitted), this legislation
demonstrates that the State will not permit local
board of education, superintendents or principals to
endanger their students’ constitutional right to the
opportunity to acquire a sound basic education.
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(Brief, 1/31/01 pp 52- 54)
Summary of what the evidence presented at the
hearings demonstrated related to improving at-risk
student performance:
The evidence presented at the hearings clearly
demonstrates that at-risk children can be taught
effectively when effective educational programs
implemented by good leadership and competent,
qualified classroom teachers, are made available to
those children.
The evidence also demonstrated, as discussed in
detail above, that there are certain essential ingredients necessary for any school to be successful:
Each school must have a good Principal who is an
effective, energetic leader. An effective Principal can
improve the performance of at-risk students by
using a wide variety of policies, educational practices and programs in combination with high expectations, dedication, commitment, proper staff development with proper funding, strong leadership and
competent teachers who effectively teach the
Standard Course of Study to all of their students
using individualized and differentiated instruction.
Each classroom must have a good teacher who is
competent, certified, effective and energetic. An
effective Teacher can improve the performance of atrisk students by having high expectations of each
child in the classroom and by providing: (1) meaningful opportunity to learn and time on task; (2) lesson plans aligned with the SCOS; (3) effective delivery of individualized and differentiated instruction
on the lesson plan for each child; (4) continued monitoring and assessment of the child’s understanding
and mastery of the lesson; and (5) individualized
remediation for each child who has not demonstrated that they have mastered the lesson.
No single educational method or program is necessary so long as the educational program effectively
encompasses the criteria that the Court has identified as essential for a successful school and so long
as the program ensures that all students are being
provided with the opportunity to learn and high
time on task coupled with educational programs,
methods and strategies that teach the Standard
Course of Study in a focused and effective manner. A
Safe and orderly environment in the School is essential in order for students to learn.
High expectations of teachers and students are
essential.
The State of North Carolina agrees and admits
that a good principal is critical to a successful school
with a high percentage of at-risk children. The
State’s Brief speaks for itself in this regard:
A. Experienced Leadership is Important but Not
Essential. Whatever the value of experience, it is
clear that good leaders in schools with a high percentage of at-risk students focus their energy and
resources on achieving a few basic goals. (Brief
1/31/02, p 8,10) These Goals are:
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B. Good Principals in Schools with High
Percentage of At-risk Students Demand High
Expectations. (Brief 1/31/02, p 10)
C. Good Principals Find a Way to Provide
Differentiated Individualized Instruction to Their
Students. (Brief 1/31/02, p 15)
D. Good Principals Use Available Technology to
Enhance Individualized Instruction. (Brief 1/31/02, p
31)
E. Good Principals Ensure Good Discipline in
Their Schools. (Brief 1/31/02, p 33)
F. Good Principals Require Their Teachers to
Teach the Standard Course of Study. (Brief 1/31/02
p 37)
G. Good Principals Require Teachers to Work
Hard. (Brief 1/31/02 p 43)
H. Good Principals Need Flexibility to Succeed.
(Brief 1/31/02 p 46)
The evidence presented during this phase of the
proceedings clearly demonstrates that there are a
wide variety of successful educational programs and
strategies that can be implemented with the
resources currently available to North Carolina public schools.... All the evidence shows that the keys
to improving student performance are: Lesson plans
aligned with the Standard Course of Study; Effective
delivery of individualized instruction on those lessons to the students; Continual assessment of the
students’ understanding of the lesson; and
Individualized remediation for those students who
do not demonstrate mastery of the lesson. These
principals demonstrated that within a well disciplined
school, these objectives can be accomplished by a
variety of means. (Brief 1/31/02, p 55)
There can be no question that the State of North
Carolina has the educational expertise to implement
educational policies that are effective in teaching all
children, especially those at-risk of educational failure. There can also be no question that the State of
North Carolina knows how critical and necessary
these educational practices and policies are to an atrisk child’s educational opportunity.
This is shown time and time again by the evidence presented throughout this case as well as by
the evidence of educational policy enacted by the
Legislature in the recent session and presented during the hearings.
The State, by enacting these legislative policies in
support of education and at-risk children has admitted and acknowledged: (1) the effectiveness and
importance of pre-kindergarten programs for at-risk
children; (2) the effectiveness of small class size for
at-risk children in the early elementary grades; (3)
the necessity for all children to be reading on grade
level by the second grade (4) the necessity for
focused intervention with children who are not performing at grade level; (5) the need to close the
achievement gap between white students and
minority students; and (6) the necessity for inter-
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vention in schools that are not successful with high
populations of at-risk children.
Review of 2000-01 Student Performance on
the ABCs, Statewide, in selected school districts and Hoke County.
In its March 26 Memorandum of Decision, the
Court, utilizing the Green Book and the ABC’s data,
conducted an analysis of statewide student performance data on the EOG and EOC tests administered
by the State under its ABC’s accountability system.
The results of that analysis formed the basis for the
Court’s determination that there were at-risk children throughout North Carolina not obtaining a
sound basic education based on their objective test
scores under the ABCs. Those test results, while not
the ultimate determining factor, are valid indicators
that this Court can use to measure performance
under Leandro.
Accordingly, it is appropriate to review the performance of students on the 2000-2001 EOG and
EOC tests in Hoke County and throughout North
Carolina to see if there was any improvement in
student achievement statewide and in the 14 selected school districts identified and analyzed by the
Court in the decision. The Court has received into
evidence the 2000- 2001 school year testing results
and relevant data from the Green Book and the
ABC’s Reports.
To remain consistent with the form and scope of
the analysis conducted by the Court in the March 26
Memorandum of Decision, the Court reviewed the
EOC and EOG data for 2000- 2001 and has incorporated that data into the same format utilized in the
March 26 Memorandum of Decision. The Court has
compiled data from the Green Books for the years
1995-96 updated through 2000-01 that show the
numbers of white, black, Asian, Hispanic &
American Indian students who are performing
below grade level (below Level III) in the 8 th grade
reading and math and in 6 core high school courses,
all of which are an essential component of the
Leandro sound basic education. This data put the
number of students by each percentage of student
performance per ethnic group for those who have
failed to achieve grade level.
Grade 8 Composite Reading and Math Scores
Students scoring below grade level (Level III) by race statewide

Year
95-96
96-97
97-98
98-99
99-00
00-01

15,751
14,606
11,410
11,481
9,336
9,496

White

Black

(27.9%)
(25.5%)
(19.6%)
(19.4%)
(15.8%)
(16.0%)

15,262 (63%)
15,197 (60%)
12,600 (50.9%)
12,747 (49.6%)
11,534 (44.6%)
12,170 (45.1%)

Asian Am. Indian
331
359
366
348
300
317

(29.2%)
(29.6%)
(26.2%)
(23.2%)
(18.6%)
(19.5%)

(60.4%)
(54.3%)
(45.1%)
(41.4%)
(34.6%)
(36.4%)
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Algebra I EOG Tests

U.S. History EOG Tests

Students scoring below grade level (Level III) by race statewide

Students scoring below grade level (Level III) by race statewide

Year

Year

95-96
96-97
97-98
98-99
99-00
00-01

24,020
19,804
16,588
15,149
13,306
9,307

White

Black

(46.2%)
(35.4%)
(29.7%)
(26.3%)
(22.3%)
(15.4%)

16,643 (76.6%)
15,409 (66.1%)
13,732 (60%)
13,430 (55.6%)
12,821 (52%)
11,391 (42.9%)

Asian Am. Indian
396 (33.2%)
413 (28.9%)
367 (24.7%)
376 (21.1%)
369 (21%)
334 (17.4%)

(78.5%)
(67.4%)
(50.2%)
(43.6%)
(47.9%)
(32.3%)

NOTE: Algebra I is generally taken in the 9th and 10th grades
by the majority of students. The [students who] take Algebra I in
the 7th and 8th grades score at higher levels of proficiency (9900 7th gr. 96 90.9%)
English I EOG Tests
Students scoring below grade level (Level III) by race statewide

Year
95-96
96-97
97-98
98-99
99-00
00-01

White
20,379
17,836
16,568
14,860
13,415
13,277

(39.4%)
(39,8%)
(28.9%)
(25.6%)
(22.2%)
(21.8%)

Black
17,428
16,773
15,660
14,508
13,625
13,687

(73.1%)
(63.3%)
(60.2%)
(55.5%)
(51.7%)
(50.6%)

Asian Am. Indian
446 (41.2%)
503 (35.9%)
503 (35.2%)
532 (34%)
473 (28.3%)
503 (28.1%)

(70.6%)
(66.7%)
(62.6%)
(53.4%)
(51.7%)
(48.6%)

NOTE: English I is taken in the 9th grade by the majority of students.
ELP EOG Tests
Students scoring below grade level (Level III) by race statewide

Year
95-96
96-97
97-98
98-99
99-00
00-01

White
23,786
14,617
11,718
11,822
11,505
11,776

(47.4%)
(27.1%)
(23.1%)
(23.0%)
(22.4%)
(20.0%)

Black
17,889
13,866
11,914
11,423
11,940
12,994

(80.1%)
(59.1%)
(54.2%)
(53.6%)
(54.1%)
(51.1%)

Asian Am. Indian
568
538
516
604
556
558

(54.8%)
(34.6%)
(33.8%)
(36.0%)
(31.7%)
(29.4%)

(76.6%)
(55.6%)
(51.1%)
(53.2%)
(58.1%)
(45.4%)

NOTE: ELP is taken in the 9th grade by the majority of students.
Biology EOG Tests
Students scoring below grade level (Level III) by race statewide

Year
95-96
96-97
97-98
98-99
99-00
00-01

White
23,934
16,155
15,077
15,145
17,474
14,199

(51.2%)
(31.2%)
(29.1%)
(30.1%)
(31.4%)
(26.8%)

Black
17,578
15,720
15,287
15,278
14,630
15,164

(84.9%)
(69.1%)
(67.2%)
(68.7%)
(68.0%)
(65.0%)

(51.3%)
(33.5%)
(34.1%)
(39.8%)
(41.0%)
(36.1%) 528

(80.0%)
(61.8%)
(57.6%)
(55.7%)
(63.4%)
(53.3%)

Physical Science EOG Tests
Students scoring below grade level (Level III) by race statewide
(Physical Science EOG testing did not begin until 1998-99)
98-99
99-00
00-01

White

95-96
96-97
97-98
98-99
99-00
00-01

White
22,610
18,978
18,866
18,502
20,598
19,594

(56.3%)
(41.3%)
(41.3%)
(39.6%)
(43.5%)
(39.9%)

Black
14,388
13,804
13,667
13,788
14,696
14,202

(84.4%)
(72.1%)
(71.5%)
(70.6%)
(75.4%)
(71.5%)
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Asian Am. Indian
488
446
524
591
714
699

(52.3%)
(40.1%)
(42.6%)
(41.3%)
(49.7%)
(43.9%)

(80.8%)
(69.9%)
(72.1%)
(70.5%)
(72.6%)
(64.7%)

NOTE: U.S. History is taken in the 11th grade by the majority of
students. Of those taking the test whose post high school plans
did not include a 4 year college, no group scored greater than
32% Of those who planned to go to a 4 year college, 59.6%
scored at proficiency (Level III) in 1999-2000.

While there was some improvement, there was
also some slippage in some courses. The high school
EOC results are dismal when looking at the sheer
number of children below grade level in important
courses. A thorough review of the data contained in
The Green Book for each year from the 1995-96 edition to the 2000-2001 edition, shows that black,
Hispanic, and Native American students in North
Carolina consistently score lower percentage-wise
than Asian and White students on EOC and EOG
tests. However, the numbers of white students who
are performing below grade level on the tests is
actually higher than black students in some of the
EOC subjects tested.
The Court has also reviewed the data for student
performance on the EOG tests for 2000-2001 in
grades 3 through 8 as shown below. While the white
percentages of students scoring at or above grade
level on the EOG tests is higher than other groups,
the actual number of white students failing to
achieve grade level or above is second only to the
black students who are failing to achieve grade level
or above on the EOC tests.

Asian Am. Indian
528
421
493
579
684
644

NOTE: Biology is taken in the 10th grade by the majority of students. It may also be taken as early as the 9th grade. In 199900 the 9th graders who took biology scored at a proficiency
level of 70.4%.

Year
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Black

Asian Am. Indian

13,750 (32.0%) 13,885 (68.4%)
13,010 (30.5%) 13,350 (67.0%)
6,885 (28.0%) 7,507 (62.9%)

533 (47.3%)
(65.4%)
450 (40.4%)
(67.6%)
218 (34.9%) 257 (59.8%)

NOTE: Physical Science is taken in the 9th grade by the majority of students.

2000-2001 Grade 3 through 8
End-Of-Grade Tests, Math & Reading
Students scoring below grade level (Level III) by race statewide

Grade
3
4
5
6
7
8

White
13,002 (21.4%)
10,725 (17.6%)
8,121 (13.1%)
13,042 (21.0%)
11,622 (19.0%)
9,496 (16.0%)

Black
16,625
13,957
11,188
16,301
14,227
12,170

(53.3%)
(46.4%)
(38.0%)
(54.1%)
(50.7%)
(45.1%)

Asian Am. Indian
488
378
257
419
375
317

(52.3%)
(22.5%)
(14.6%)
(24.1%)
(22.1%)
(19.5%)

(40.1%)
(40.8%)
(34.7%)
(44.1%)
(40.1%)
(36.4%)

The following tables show the performance data
for three years for the 14 LEAs utilized by the Court
in its March 26, Memorandum of Decision. The last
comparison covers the school year 2000-01.
Unfortunately, the Department of Public Instruction
dropped the Statewide Comprehensive Test given at
the end of the Tenth Grade to measure reading and
mathematics comprehension of what a child should
know by the end of the Tenth Grade. The 2000-01
comparison also substitutes U.S. History EOC tests
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for ELP EOC. All other comparisons remain the
same as with the prior years.
Even without the inclusion of the N.C.
Comprehensive Test results for 2000-2001, the data
show little overall improvement in EOG and EOC
scores for the students in the LEAs analyzed.

District

Reading & Math
3rd
8th
B W
B W

Orange
Chapel H.
Harnett
Wake
Durham
Forsyth
Guilford
Randolph
New Han.
Robeson
Halifax
Pitt
CMS
Hoke
State

District

43
41
50
43
42
35
39
38
42
45
61
40
40
41
42

41
60
55
52
50
50
49
33
50
43
48
53
42
51
51

81
97
79
91
88
82
84
71
88
73
41
89
83
82
82

Reading & Math
3rd
8th
B W
B W

Orange
37
Chapel H. 44
Harnett
50
Wake
45
Durham
47
Forsyth
38
Guilford
43
Randolph 40
N. Hanover 40
Robeson
43
Halifax
51
Pitt
41
CMS
43
Hoke
45
State
44

District

78
92
73
84
81
77
78
68
81
69
80
77
83
75
75

80
93
76
89
85
80
80
65
84
71
69
78
82
73
77

57
64
62
60
54
54
56
59
56
47
54
57
45
57
56

81
98
80
92
89
86
87
78
88
73
50
88
87
76
85

Reading & Math
3rd
8th
B W
B W

Orange
39
Chapel H. 50
Harnett
50
Wake
52
Durham
50
Forsyth
40
Guilford
43
Randolph 44
N. Hanover 50
Robeson
52
Halifax
43
Pitt
48
CMS
46
Hoke
43
State
47

80
94
77
91
85
80
81
69
84
76
63
82
86
72
79

55
63
57
62
53
52
51
53
51
52
54
59
48
54
55

80
98
80
93
88
86
86
76
89
71
62
92
87
76
84

1998-1999

Comp. Test
Read
Math
B W
B W

41
43
37
50
44
40
45
46
45
27
33
45
34
21
39

70
94
69
84
82
79
78
61
79
58
34
79
75
53
72

35
47
37
49
43
40
41
42
38
26
29
42
32
22
37

74
93
68
85
81
79
79
64
77
54
50
82
77
57
72

Alg I
B W

56
46
48
57
42
68
34
60
42
54
43
65
28
39
46

77
88
67
85
72
82
70
79
73
69
35
85
63
63
74

ELP
B W

51
47
60
47
45
44
51
79
42
41
47
58
38
52
47

79
94
82
84
80
79
84
90
80
74
62
86
81
81
77

Eng I
B W

40
55
47
48
48
49
45
39
49
40
29
46
39
47
45

78
95
70
85
84
80
80
66
82
64
24
82
82
70
75

1999-2000

Comp. Test
Read
Math
B W
B W

46
36
35
50
44
33
44
33
47
34
28
41
37
31
40

73
96
66
86
80
80
78
62
82
67
23
80
79
69
72

47
51
43
50
46
38
43
35
45
33
42
33
39
41
41

78
95
80
87
84
80
80
66
82
67
84
45
81
79
75

Alg I
B W

67
48
52
60
38
61
43
55
43
41
30
58
30
49
48

81
94
67
88
76
84
77
78
72
64
36
86
71
59
78

ELP
B W

41
60
56
51
40
47
54
64
37
33
44
58
40
56
46

81
95
77
89
79
81
85
86
79
52
45
90
79
75
78

Eng I
B W

43
63
54
53
52
51
50
31
46
40
32
52
47
47
50

83
98
76
90
86
83
84
67
83
60
43
86
86
66
78

2000-2001

Comp. Test
Read
Math
B W
B W

Test
Dropped
By
DPI

Alg I
B W

73
56
56
71
55
67
45
73
61
52
46
75
35
53
57

91
94
80
93
84
89
80
88
88
73
69
91
75
75
85

ELP
B W

46
22
27
35
29
29
33
29
23
28
48
29
31
12
29

74
83
62
74
69
64
68
49
64
55
29
69
70
46
60

Eng I
B W

41
59
48
56
55
49
49
65
52
34
39
54
47
50
50

75
95
76
90
87
81
83
41
85
62
53
86
85
72
78

The Court also reviewed the ABC scores for the
schools whose principals testified at the hearings in
September and October. The plaintiffs appropriately
pointed out that several of the schools that had previously achieved success with at-risk populations,
did not maintain the levels of success during 2000-
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2001.
The majority of successful schools whose principals testified at the hearings still have many
Students below Grade Level and have not been able
to maintain their levels of at-risk success in 2000-01
The schools whose principals testified have had
some success as measured by an increase in their
composite scores on the ABCs. Their composite
scores for the 2000-01 school year, however, show
that even at these “successful” schools, many students are not performing at the level the Court has
determined is reflective of a sound basic education.
As shown by the following chart, at three of the
schools, the school composite reflects that for onethird or greater of the tests taken, students at those
schools performed below grade level. At a fourth
school, Winstead Elementary, students performed
below grade level on nearly 28% of the tests given.
The performance composite declined from 1999-2000
to 2000-01 at four of the five schools identified by
the Court as successful.
ABC Scores, 1997-98 to 2000-01
Composite
ABC Growth Status
School
-98 -99 -00 -01
-98 -99 -00 -01
Baskerville Elem
59.3 62.1 72.0 66.4
Exm Exm Exm NR
Gaston Mid.
74.4 81.6 79.2 63.9
Exm Exm Exp NR
Kingswood Elem.
91.0 90.9 95.3 94.1
Exm Exm Exm Exm
West Hoke Mid.
60.1 69.5 64.3 66.5
Exm Exm NR NR
Winstead Elem.
61.6 72.7 75.7 72.6
Exm Exm Exp NR
Mt. View Elem.
52.8 59.6 78.6 86.8
Exp NR Exm Exp

Status codes: Exp = Expected Growth/Gain; Exm =
Exemplary Growth/Gain; NR = No Recognition

In addition, four of the five schools the Court
identified as successful failed to meet even expected
growth for 2000-01, receiving “no recognition” status. See Chart ABC Scores, 1997-98 to 2000-01,
supra. Thus, at Baskerville Elementary, Gaston
Middle, West Hoke Middle, and Winstead
Elementary, the growth from past years was not
sustained. These results were disappointing to the
dedicated principals and their faculty.
Disappointing results for last year aside, the
hearings in September and October provided the
Court with valuable knowledge into the necessary
and important leadership skills and teaching methods these Principals and their teachers utilize in
order to get their composite percentages to the levels they achieved in 2000-2001 considering the
demographics of the student populations they serve.
Those schools serve high concentrations of at-risk
children.
The disappointing ABC data simply highlights
and reflects the difficulty in sustaining gains
achieved with at-risk students concentrated in such
high numbers and from poverty backgrounds where
home support and resources are limited.
That these “exemplary” schools have been unable
to sustain and build on the growth they have
achieved, is not due to lack of hard work and effective educational leadership by the exceptionally ded-
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icated principals and teachers in those schools.
A review of Hoke County ABC Scores show little
improvement across the board for the past four
years, with some rare exceptions.
The following chart tells the continuing disappointing tale for HCSS. With only a few “bright”
spots of improvement showing up sporadically in
some of the HCSS schools, the overall trend shows
that HCSS schools remain stuck in academic mediocrity from elementary school through high school.
Each school’s ABC Recognition Category for the
years 98-99,99-00 and 00-01 is set out below the
performance composite for each year.

School/Grade
McLauchlin
3rd
4th
5th
Perf Composite

ABC Scores, 1997-98 to 2000-01
Reading
Math
-98
-99 -00 -01
-98 -99
58.2
52.8
53.1

77.3 62.9 63.5
47.4 67.5 47.2
59.6 51.2 65.1

Rockfish
3rd
77.8 73.8 81.4 87.1
4th
83.8
82 81.4 72.6
5th
74 83.3 87.2 77.9
Performance Composite

-00

-01

58.2 86.4 61.1 67.3
56.6 63.8 82.5 61.1
57.1 73.6 47.7 69.8
53.8
65 62.5
63
Exm NR NR
75.9
86.5
68.3
75
EXM

63.6
90.9
91.7
77.1
EXM

74.6
89.9
93.6
80
DST

77.4
91.8
89.7
80.3
DST

N/A
N/A
N/A
N/A

N/A
N/A
N/A
N/A

Scurlock
3rd
60.7
65 65.2 57.8
4th
58.6 56.4 54.7 60
5th
53.4 72.7 78.2 75.8
Performance Composite

54.4
85.1
82.9
62.5
NR

44.6
77.6
71.9
58.1
NR

52.5
58.6
65.5
53.5

South Hoke
3rd
52.5 57.4 74.5 76.1
4th
52.4
46 69.4 61.2
5th
61.5 60.5 50 57.4
Performance Composite

61.3
76.4
75.8
63.9
Exm

59.2 48.4
73.8
75
80.4 77.4
63.2 65.9
Exm Exp

45.6
54.2
61.8
50

71.3
76.4
67.9
60.7
Exm

78.4 69.4
92.5
78
57.1 75.9
65.5
70
NR NR

Sandy Grove
3rd
N/A N/A 56.4 55.4
4th
N/A N/A 48.9 47.4
5th
N/A N/A 73.2 69.8
Performance Composite

Upchurch
3rd
58.4 75.9 71.7 69.8
4th
6 3.3
60 67.2 72.6
5th
73.8 69.4 82.7 76.4
Performance Composite
West Hoke
3rd
50 47.6 48 47.6
4th
37.3
58 47.7 45.8
5th
68.8 56.9 58.4 58
Performance Composite
East Middle
6th
62.4
70 63.7 65.5
7th
61.4 66.9 70.3 67.9
8th
70.5 71.7 72.4 73.9
Performance Composite
West Middle
6th
54.6 68.6 57.5 48.9
7th
59.1 64.4 64.9 64.7
8th
66.3 65.9 71.3 73.8
Performance Composite

63.7
63 78.8 71.6
70.6 78.4 81.8 78.2
86 82.9 85.6 84.3
63.1 68.4 70.6 71.8
Exm Exp Exp
51.4
50 36.8
53.8
69 62.9
68.2 59.3 64.1
54 55.4 52.8
Exm NR

31.7
69.4
57.8
53.7
NR

69
68.1
62.3
63.4

80.9 79.7 83.8
65.3 78 75.2
74.3 69.4
68
69.9 73.5 72.2
Exm NR NR

70.7
63.4
60.8
60.1

80.1
68.4
74.3
69.5

74.3
70.8
75.1
64.3

67.2
69.5
73.3
66.5

Exm

NR

NR

School/Grade
Turlington
7th
8th

ABC Scores, 1997-98 to 2000-01
Reading
Math
-98
-99 -00 -01
-98 -99
None 66.7 25
50 None 28.6

25
50

-00

30
-01

25 100 25 37.5
None None 14.3 None

Status codes: Exp = Expected Growth/Gain; Exm =
Exemplary Growth/Gain; NR = No Recognition; DST =
School of Distinction

Sandy Grove is a brand new school (Fall, ’99).
Sandy Grove has been a No Recognition School for
the two years it has been in existence. Sandy Grove
proves the point that it’s not the physical plant that
provides a sound basic education, it’s the quality of
leadership and presence of competent, qualified
teachers in each classroom who know how to provide
individualized and differentiated instruction to their
students.
Hoke High
Algebra I
Algebra II
Biology
Chemistry
ELPS
English I
Geometry
Physical Science
Physics
US History
English II
Perform. Composite

’97-’98
42.4
32.6
44.3
23.3
65
48.4
29.6
25.9
50
43.8
22.5
41.2

’98-’99
37.8
37
38.3
12.1
64.6
55.7
35
30.8
37.5
33.6
25.4
38.4
Exm

’99-’00 ’00-’01
48.6
51.9
46.5
45.6
36.6
40.8
16.4
46.2
62
54.3
54.8
60
26.4
31.7
44.4
24
71.4
50
30.4
25
41.6
48.4
43.5
46.7
Exm
Exp

Turlington
Algebra I
Algebra II
Biology
Chemistry
ELPS
English I
Geometry
Physical Science
Physics
US History
English II
Perf. Composite

’97-’98
9.1
50
38.5
100
100
23.1
None
16.7
N/A
N/A
16.7

’98-’99
None
None
None
None
21.1
10
None
None
N/A
None
12.5
13.8

’99-’00 ’00-’01
None
None
None
None
17.6
22.2
N/A
None
48
33.3
16.7
15
None
None
20
35.7
N/A
N/A
10
None
28.6
None
21.9
18.3

HCSS’s ABC composite scores and growth/gain
data show that as a system, HCSS’ overall academic
performance can only be described as dismal. There
are way too many children within HCSS that are atrisk of academic failure today, just as they were four
years ago despite the professed dedication of many
of the teachers who testified at the original hearings.
Unfortunately, when the 2000-2001 ABC results
are factored in with all the evidence and the ABC
results from the prior years, nothing has occurred to
cause the Court to change its prior findings and the
Court finds that in 2002:
There are still two distinct groups of students in
North Carolina’s public schools, including Hoke
County’s public schools – those at-risk and those not
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at-risk of failing to obtain a sound basic education.
Make no mistake as to this finding. Leandro’s
guarantee is only one of equal opportunity to obtain
a sound basic education. However, the numbers of
students whose performance on the ABCs EOG and
EOC tests show that they are failing to obtain a
sound basic education, combined with the other
credible evidence in the record, constitutes strong
evidence that the equal opportunity to obtain a
sound basic education is not being provided to atrisk children throughout North Carolina.
The Court initiated the September and October
2001 hearings to focus on successful educational
programs and strategies and the answer as to why
those programs and strategies have not been implemented by the plaintiff-parties’ LEAs in schools
with low performing at-risk populations.
The purpose of the hearings was to assist the
Court in seeking the answer to the question of
whether the failure to implement successful educational programs and strategies in schools with low
performing at-risk populations is due to (a) lack of
funding; (b) the lack of proper allocation of resources
with the LEA; (c) lack of cost-effective implementation of successful strategies because of a lack of
leadership and effort; or (d) a combination of two or
more of these factors?
VERDICT
The Court, having considered all of the evidence
presented, and the law set forth in the Leandro decision and the Constitution of the State of North
Carolina, answers the question as follows:
The clear and convincing credible evidence presented in this case shows that:
1. At-risk children can learn with effective, individualized and differentiated instruction delivered
by a certified, well-trained, competent teacher with
high expectations.
2. At-risk children require more resources, time
and focused intervention in order to learn.
3. A certified, well-trained, competent teacher who
knows how to reach at-risk children can produce
results and at-risk children can perform at or above
grade level.
4. There are many different, but effective, teaching methods that are successful for all children,
including at-risk children.
5. A well-trained, competent Principal with the
leadership skills and the ability to hire and retain
competent, certified and well-trained teachers, can
implement an effective instructional program that
meets the needs of at-risk children so that they can
have the equal opportunity to obtain a sound basic
education by achieving grade level or above academic performance.
6. When at-risk children are not being taught by
a competent, certified and well-trained teacher who
knows how to teach them, many do not achieve
grade level or above academic performance and
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thus, the Court concludes that they are not receiving the equal opportunity to obtain a sound basic
education mandated by Leandro and the North
Carolina Constitution.
The Constitutional right to the opportunity to
receive a sound basic education belongs to each
and every child in North Carolina. Leandro, at 354.
Leandro’s guarantee to each and every child the
right to an equal opportunity to obtain a sound basic
education requires that each child be afforded the
opportunity to attend a school which has the following educational resources, at a minimum:
First, that every classroom be staffed with a competent, certified, well-trained teacher who is teaching the Standard Course of Study by implementing
effective educational method(s) that provide differentiated, individualized instruction, assessment and
remediation to the students in that classroom.
Second, that every school be led by a well-trained
competent Principal with the leadership skills and
the ability to hire and retain competent, certified
and well-trained teachers who can implement an
effective and cost-effective instructional program
that meets the needs of at-risk children so that they
can have the equal opportunity to obtain a sound
basic education by achieving grade level or above
academic performance.
Third, that every school be provided, in the most
cost effective manner, the resources necessary to
support the effective instructional program within
that school so that the educational needs of all children, including at-risk children, to have the equal
opportunity to obtain a sound basic education, can
be met.
That may be well and good in print, but who is
responsible for seeing that these basic educational
needs of all children are met in each classroom and
school in North Carolina? The answer is found in
Leandro.
Because we conclude that the General Assembly,
under Article IX, Section 2(1), has the duty of providing the children of every school district with
access to a sound basic education, we also conclude that it has inherent power to do those things
reasonably related to meeting that constitutionally
prescribed duty. Leandro, p. 353.
The State of North Carolina is ultimately responsible to ensure that the Constitutional guarantee to
each child of the opportunity to receive a sound
basic education is met. The State of North Carolina
also has the inherent power to do those things reasonably related to meeting that constitutional duty.
In attempting to meet its constitutional duty to
provide each child with the equal opportunity to
obtain a sound basic education and to provide a
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General and Uniform System of schools, the
Legislature has enacted legislation creating a system for delivering educational services to children,
governance for that system, and has delegated
responsibilities to local boards of education. The
Legislature has also adopted educational goals and
standards that this Court may properly consider in
determining whether any children are being denied
their right to a sound basic education. Leandro, p.
355.
Chapter 115C of the North Carolina General
Statutes is home to many educational goals and
polices, as well as the structure of the general and
uniform system of schools. The Court has previously
discussed newly enacted and recent legislation.
Additional, pertinent sections of Chapter 115C follow and provide additional, clear and convincing evidence that the State of North Carolina is in fact,
and in law, ultimately responsible for providing
every child with the equal opportunity to obtain a
sound basic education and that the educational
goals adopted as policy closely align with the constitutional definition of a sound basic education:
N.C.G.S. 115C-1. General and uniform system of
schools. A general and uniform system of free public
schools shall be provided throughout the State,
wherein equal opportunities shall be provided for all
students, in accordance with Article IX of the
Constitution.
STATE BOARD OF EDUCATION
N.C.G.S. 115C-12. Powers and duties of the
Board generally. The general supervision and
administration of the free public school system shall
be vested in the State Board of Education. The
State Board of Education shall establish policy for
the system of free public schools, subject to laws
enacted by the General Assembly. The powers and
duties of the State Board of Education are defined
as follows:
C1. To issue an annual “report card” for the State
and for each local school administrative unit,
assessing each unit’s efforts to improve student performance based on the growth in performance of
the students in each school and taking into account
progress over the previous years’ level of performance and the State’s performance in comparison
with other states. This assessment shall take into
account factors that have been shown to affect student performance and that the State Board considers relevant to assess the State’s efforts to improve
student performance.
C4. To develop guidelines, procedures and rules
to establish, implement, and enforce the SchoolBased Management and Accountability Program
under Article 8B of this Chapter in order to improve
student performance, increase local flexibility and
control, and promote economy and efficiency.
9(a) Power to Develop Content Standards. The
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Board shall develop a comprehensive plan to revise
contents standards and the standard course of
study in the core academic areas of reading, writing,
mathematics, science, history, geography and
civics.... The revised content standards developed in
the core academic areas shall (i) reflect high expectations for students and an in- depth mastery of the
content; (ii) be clearly grounded in the content of
each academic area; (iii) be defined grade-by-grade
and course-by-course; (iv) be understandable to
parents and teachers; (v) be developed in full recognition of the time available to teach the core academic areas at each grade level; and (vi) be measurable, wherever possible, in a reliable, valid and
efficient manner for accountability purposes.
High school course content standards shall
include the knowledge and skills necessary to enter
the workforce and also shall be aligned with the
coursework required for admission to the constituent
institutions of the University of North Carolina. The
Board shall develop and implement a plan for endof-course tests for the minimum courses required for
admission to the constituent institutions of the
University of North Carolina....
9(b) Power to Develop Exit Exams. The Board
shall develop a plan to implement high school exit
exams, grade level student proficiency benchmarks,
student proficiency benchmarks for academic courses required for admission to constituent institutions
of the University of North Carolina, and student proficiency benchmarks for the knowledge and skills
necessary to enter the workforce.... The high school
exit exams and student proficiency benchmarks
shall be aligned with G.S.115C-9(a) and may contain pertinent components of the school-based
accountability annual performance goals.
LOCAL BOARDS OF EDUCATION 115C-35, et
seq.
ll5-36. Designation of board. All powers and
duties expressly conferred and imposed by law
respecting public schools, which are not expressly
conferred and imposed upon some other official, are
conferred and imposed upon local boards of education. Said boards of education shall have general
control and supervision of all matters pertaining to
the public schools in their respective administrative
units and they shall enforce the school law in their
respective units.
115C-47. Powers and duties generally. In addition
to the powers and duties designated by G.S. 115C36, the local boards of education shall have the
power or duty:
(1 ) To Provide an Adequate School System. It
shall be the duty of local boards of education to provide adequate school systems within their respective local school administrative units as directed by
law.
GENERAL EDUCATION
115C-81. Basic Education Program.
(a) The General Assembly believes that all chil-
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dren can learn. It is the intent of the General
Assembly that the mission of the public school community is to challenge with high expectations each
child to learn, to achieve, and to fulfill his or her
potential.... It is further a goal of the General
Assembly to provide supplemental funds to lowwealth counties to allow those counties to enhance
the instructional program and student achievement.
(a1) The Basic Education Program shall describe
the education program to be offered to every child in
the public schools. It shall provide every student in
the State equal access to a Basic Education
Program. Instruction shall be offered in the areas of
arts, communications skills, physical education and
personal health and safety, science, second languages, social studies, and vocational and technical
education....
115C-81.2. Comprehensive plan for reading
achievement.
(a)The State Board of Education shall develop a
comprehensive plan to improve reading achievement in the public schools. The plan shall be fully
integrated with State Board plans to improve student performance and promote local flexibility and
efficiency. The plan shall be based on reading
instructional practices for which there is strong evidence of effectiveness in existing empirical scientific
research studies on reading development.
SCHOOL-BASED MANAGEMENT AND
ACCOUNTABILITY PROGRAM
115C-105.20. School-Based Management and
Accountability Program.
(a) The General Assembly believes all children
can learn. It is the intent of the General Assembly
that the mission of the public school community is to
challenge with high expectations each child to learn,
to achieve, and to fulfill his or her potential. With
that mission as its guide, the State Board of
Education shall develop a School-Based
Management and Accountability Program. The primary goal of the Program shall be to enhance student performance.
(b) In order to support local boards of education
and schools in the implementation of this Program,
the State Board of Education shall adopt guidelines,
including guidelines to: (3) recognize low-performing
schools under G.S. 115C-105.37, and create assistance teams that the Board may assign to schools
identified as low-performing under G.S. 115C105.37....
N.C.G.S. 115C-l05.21. Local participation in the
Program.
(a)Local school administrative units shall participate in the School-Based Management and
Accountability Program....
(c) The School-Based Management and
Accountability Program shall be based upon an
accountability, recognition, assistance, and intervention process in order to hold each school and the
school’s personnel accountable for improved stu-
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dent performance in the school.
N.C.G.S. 115C-105.27. Development and
approval of school improvement plans.
In order to improve student performance each
school shall develop a school improvement plan that
takes into consideration the annual performance
goal for that school that is set by the State Board
under G.S. 115C-105.35.... Parental involvement is
a critical component of school success and positive
student achievement; therefore, it is the intent of the
General Assembly that parents, along with teachers,
have a substantial role in developing school
improvement plans.... The strategies for improving
student performance:
(1 ) shall include a plan for the use of staff development funds that may be made available to the
school....
(2 ) Shall include a plan to address school safety
and discipline in accordance with the safe school
plan developed under Article 8C of this Chapter....
(4)Shall include a plan that specifies the effective
instructional practices and methods to be used to
improve the academic performance of students
identified as at risk of academic failure or at risk of
dropping out of school....
N.C.G.S. 115C-105.37. Identification of low-performing schools.
(a) The State Board of Education shall design
and implement a procedure to identify low-performing schools on an annual basis. Low-performing
schools are those in which there is a failure to meet
the minimum growth standards as defined by the
State Board, and a majority of students are performing below grade level.
COMPREHENSIVE ASSISTANCE TO CONTINUALLY LOW PERFORMING SCHOOLS.
N.C.G.S. 115c-105.37A. Continually low-performing schools; definition; assistance and intervention;
reassignment of students....
(c) The State Board of Education shall develop
and implement a series of actions for providing
assistance and intervention to schools that have
previously received State-mandated assistance and
have been designated by the State Board as low
performing for three or more consecutive years or
for at least three out of four years. These actions
shall be the least intrusive actions that are consistent with the need to improve student achievement
at each such school and shall be adapted to the
unique characteristics of each such school and the
effectiveness of other actions developed or implemented to improve student achievement at each
such school.
N.C.G.S. 115C-105.38. Assistance teams; review
by State Board.
(a) The State Board of Education may assign an
assistance team to any school identified as low- performing under this Article or to any other school that
requests an assistance team and that the State
Board determines would benefit from an assistance
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team....
(c) If a school fails to improve student performance after assistance is provided under this section,
the assistance team may recommend that the assistance continues or that the State Board take further
action under G.S.115C-39.
N.C.G.S. 115C-105.38A. Teacher competency
assurance.
To assure teacher competency at low-performing
schools, teachers, after evaluation by the assistance
team and designated as Category 3 teachers, may
be required to take a general knowledge test upon
recommendation. Certified teachers who do not
pass the test shall undergo remediation and have a
remediation plan at state expense. If the teacher
fails to pass the general knowledge test a second
time, the State Board is authorized to start dismissal
proceedings.
N.C.G.S. 115C-105.39. Dismissal or removal of
personnel; appointment of interim superintendent.
This section authorizes a process whereby the
principal of a low-performing school can be transferred or dismissed and provides for the appointment of an interim superintendent in an LEA where
more than one-half of the schools are low-performing.
N.C.G.S. 115C-105.40. Student academic performance standards.
The State Board of Education shall develop a
plan to create rigorous student academic performance standards for kindergarten through eighth
grade and student academic performance standards
for courses in grades 9- 12.
SAFE SCHOOLS – MAINTAINING SAFE &
ORDERLY SCHOOLS. Article 8C.
N.C.G.S. 115C-105.45. Legislative findings.
The General Assembly finds that all schools
should be safe, secure, and orderly. If students are
to aim for academic excellence, it is imperative that
there is a climate of respect in every school and that
every school is free of disruption, drugs, violence,
and weapons. All school must have plans, policies
and procedures for dealing with disorderly and disruptive behavior.
All schools and school units must have effective
measures for assisting students who are at risk of
academic failure or engaging in disruptive and disorderly behavior.
ACADEMICALLY OR INTELLECTUALLY GIFTED
STUDENTS. Article 9B.
115C-150.5. Academically or intellectually gifted
students.
The General Assembly believes the public
schools should challenge all students to aim for academic excellence and that academically or intellectually gifted students perform or show the potential
to perform at substantially high levels of accomplishment when compared with others of their age, experience, or environment. Academically or intellectually
gifted students exhibit high intellectual areas and
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specific academic fields. Academically or intellectually gifted students require differentiated educational
services beyond those ordinarily provided by the
regular educational program.
Section 28.3 of the Budget provides:
FUNDS FOR ACADEMICALLY GIFTED STUDENTS. Section 2 8 .3
The State Board of Education shall allocate funds
for academically or intellectually gifted children on
the basis of eight hundred seventy-nine dollars and
ten cents ($879.10) per child. A local administrative
unit shall receive funds for a maximum of four percent (4%) of its 2001-2002 allocated average daily
membership, regardless of the number of children
identified as academically or intellectually gifted in
the unit. The State Board shall allocate funds for no
more than 52,042 children for the 2001-2002 academic year.
(52,042 x $879.10 = $45,750,122)
FINANCIAL POLICY OF THE STATE OF NORTH
CAROLINA AS IT RELATES TO THE PUBLIC
SCHOOL SYSTEM. N.C.G.S. 115C-408. Funds
under the control of the State Board of Education.
(a) It is the policy of the State of North Carolina to
create a public school system that graduates good
citizens with the skills demanded in the marketplace,
and the skills necessary to cope with contemporary
society, using State, local and other funds in the
most cost-effective manner.
(b) To insure a quality education for every child in
North Carolina, and to assure that the necessary
resources are provided, it is the policy of the State
of North Carolina to provide from State revenue
sources the instructional expenses for current operations of the public school system as defined in the
standard course of study.
Under Chapter 115C’s statutory scheme, the
responsibility for administering and operating a
general and uniform system of public schools is delegated to the State Board of Education, and the local
boards of education (LEAs). Thus, by law, each LEA
is statutorily responsible for providing the children
within the district with the constitutionally mandated opportunity to receive the sound basic education.
Under the Constitution, however, the obligation to
provide each child with the equal opportunity to
obtain a sound basic education may not be abdicated
by the State of North Carolina nor may the ultimate
responsibility be transferred to and placed on the
LEAs.
The State acknowledges that it may not abdicate
its obligation to assure that every child has the
opportunity to acquire a sound basic education in its
brief. “But, while emphasizing local control, the
General Assembly, the State Board of Education and
the Department of Public Instruction are not abdicating their constitutional responsibility to provide
every student with the opportunity to acquire a
sound basic education.” (Brief 1/31/02, p. 49)
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It is, therefore, undisputed that the constitutional
responsibility to provide each child with the equal
opportunity to obtain a sound basic education
remains with the State of North Carolina acting
through its General Assembly. Leandro, p 353.
Accordingly, where there are children in a classroom, or in an entire school or school district, who
are not being taught by competent, qualified caring
teachers, led by competent, qualified, caring principals, using targeted, effective and valid educational
methods and programs that work with the particular group of children, at-risk, or not, then the constitutional rights of the children in that classroom,
school or school district are being violated.
The State of North Carolina, while acknowledging
its constitutional obligation, has denied any liability
for the poor academic performance of at-risk students. Instead, the State has continually engaged in
placing the blame for at-risk children not receiving
the equal opportunity for a sound basic education on
the individual LEA, its central office staff, finance
officer, teachers and principals.
ZIKO: The State of North Carolina does not fund
its school system on a one size fits all basis. In partnership with local boards of education, the State
provides sufficient funding for every child and every
school system to have the opportunity to acquire a
sound basic education. If the local school board is
irresponsible, ignores it’s constitutional duties and
fails to apply the money where constitutional need
exists, that’s not – that will not support a claim that
the State system of general and uniform free public
schools is unconstitutional. (Tr. 8/18/99)
“The evidence presented during this phase of the
proceedings clearly demonstrates that there are a
wide variety of successful educational programs and
strategies that can be implemented with the
resources currently available to North Carolina public schools. In light of that fact, Defendant submit
that if HCSS is failing to provide at-risk students with
the opportunity for a sound basic education, then it
can only be due to lack of leadership and sustained
effort.... In fact, Defendants contend that it is the
duty of the central office staff in the LEAs to provide
that type of instructional support whenever there is
evidence that the students in a particular school are
not achieving expected growth. (citation omitted)
One program is not necessary for all schools and
one program will not work for all schools.... Based
on all the evidence, Defendants contend that
Plaintiffs have failed to prove that the State is
responsible for any alleged constitutional deficiencies in HCSS.” (Brief 1/31/02, pp. 55-56)
This argument will not let the State off the hook
where there are children at-risk of educational failure not receiving a sound basic education because of
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the failures of LEAs to carry out their legislatively
mandated duties effectively and efficiently.
While there may be multiple explanations and
excuses offered as to why an LEA cannot put a competent, certified, well-trained and qualified teacher
who is employing targeted, effective educational
methods and programs that work with the particular group of children in each and every classroom,
there is no legally justifiable excuse for the absence
of a competent, certified, well-trained teacher in
each classroom.
In classrooms, schools and school districts where
all the children are not being taught by competent,
certified, well-trained teachers, such as in Hoke and
the other low-wealth counties, the State cannot
escape its constitutional obligation and ultimate
responsibility by blaming the circumstances on lack
of educational leadership and inefficient allocation
of educational resources. Put another way, the State
cannot escape by arguing that it has sent the LEA
sufficient funds and it is the LEA’s fault for not
being able, for whatever reason, to put competent,
certified, well-trained and qualified teachers in
every classroom who are actually capable of teaching all the children, including at-risk children, using
effective, focused and appropriate teaching methods.
Likewise, the State cannot escape its constitutional responsibility by creating and then hiding behind
its own self styled burden of proof:
State’s Proposed Finding 708. However, it is not
defendants’ burden to show whether the funds allotted for any particular purpose are sufficient. Rather,
plaintiffs have the burden to prove by clear evidence
that a particular educational program is a necessary
component of the opportunity for a sound basic education; that the program is not provided; and that all
available financial resources – State, federal and
local – have been exhausted to provide other programs necessary to provide the opportunity to
obtain a sound basic education. Otherwise, there is
no basis to complain that a particular State allotment is insufficient.
Note to State’s proposed finding 628. HCSS
alleges that is does not currently have the resources
to provide these programs and practices. If the
Court finds that students in HCSS do not currently
have the opportunity to obtain a sound basic education, then the Court will need to address the question of whether HCSS can provide the opportunity
for a sound basic education within its currently available resources. How to best spend additional
resources to improve student performance in HCSS
becomes relevant only after the Court finds that
HCSS cannot provide constitutionally required educational opportunities within its available resources.
The prima facie burden of proof that children are
not obtaining a sound basic education in a classroom, school or entire district has been met when
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the ABC scores are published and show that children are at-risk of academic failure by failing to perform at grade level or above on the EOG and EOC
tests. The ABC scores for Hoke County, as well as
the many other LEAs analyzed by the Court in this
case, clearly and convincingly demonstrate that
there are way too many at-risk children not obtaining a sound basic education in this State.
The State cannot escape or deny the importance
of the ABC system as proof of the failure of thousands of students to obtain a sound basic education
by failing to perform at or above grade level all the
way through high school.
As convincing evidence of the reliability and
importance the State of North Carolina places on
the ABC scores and data, consider the undisputed
fact that the State has, and still relies on, the ABC
system to pay millions of dollars in teacher bonuses
each year, to publicly report the success or failure of
student performance in every single school and to
determine when a school is so “low performing” to
the point it requires state intervention.
More importantly, for purposes of determining
whether or not children are receiving a sound basic
education, the ABCs are a valid and reliable indicator of an educational problem in a classroom, an
entire school, or school district or with a segment of
the student population within a classroom, school or
school district.
What has been going on in Leandro is a shell
game between the LEAs and the State of North
Carolina as to which governmental unit is at fault
when the fact remains, they are both at fault. The
LEA is at fault for failing to provide the appropriate
level of instruction. The fault is the failure to provide and administer effective, targeted educational
programs for an LEA’s at-risk students administered in a cost effective manner.
The root causes of the failure of an LEA to provide and administer effective, targeted educational
programs for its children, including at-risk children,
may vary from LEA to LEA. The root causes may be
varied and in combination such as:
1.The failure of the LEA to have an effective
superintendent who has good leadership and management skills.
2. The failure of the LEA to employ and provide
effective, capable principals that are able to provide
the instructional leadership, programs and high
expectations of all teachers and students within the
school so that academic achievement can flourish
and each student is offered the equal opportunity to
obtain a sound basic education.
3. The failure of the LEA to employ and provide
effective, capable classroom teachers that have high
expectations of their individual children, that have
the qualifications, competency and educational
know-how to provide each child in their classroom
with individual and differentiated instruction which
is undisputedly necessary for the child to have the
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opportunity to learn and obtain a sound basic education.
4. The failure of the LEA to manage and costeffectively administer the funding provided by the
State of North Carolina for education within the
LEA so that each and every child within the LEA is
provided with a competent, qualified, caring teacher
who is giving each child individualized and differentiated instruction needed for the child to succeed
academically.
5. The failure of an LEA to exercise the flexibility
provided by the State of North Carolina within the
school district so as to cost-effectively allocate or reallocate its existing resources in an educationally
effective manner so that all children are provided
with the equal opportunity to obtain a sound basic
education.
6. The failure of the LEA’s superintendent and/or
its governing board to exercise the political will
power to make unpopular choices in teacher, student
and principal assignments, or reallocation of funding so that all children will be reached effectively.
7. The failure of the LEA, after utilizing its funding in a cost-effective and properly allocated manner
to provide educational services to each child sufficient to provide each child with the equal opportunity to obtain a sound basic education, to lack sufficient funds to carry out the constitutional mandate
for each child.
The particular failure, or combination of failures,
notwithstanding, if the failure results in one child,
or a group of children, not receiving effective,
focused, individualized and differentiated instruction from a competent, well-trained teacher in a
school with an effective educational program receiving sufficient resources, then the child or a group of
children are not receiving the opportunity for a
sound basic education.
In any such event, the constitutional mandate of
Leandro has been violated and action must be taken
by both the LEA and the State to remedy the violation.
Hoke County’s ABC scores are terrible and have
been terrible for years. The clear and convincing evidence shows that many children in Hoke County are
not receiving the equal opportunity to receive a
sound basic education. It is also patently clear that
HCSS is not getting the job done in terms of providing each and every child with the opportunity to
receive a sound basic education. There are many
children in Hoke County, as well as throughout
North Carolina in the same boat. The bottom line is
that those children’s constitutional right to a sound
basic education are being violated. That is as far as
this Court needs to go. It is not the Court’s responsibility to referee and conduct hearings to determine
the precise causes of the educational breakdown in
Hoke County or any other county for that matter.
Children at-risk of not obtaining a sound basic
education are not being afforded their constitutional
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right to receive that education be it the fault of the
classroom teacher, the LEA, or the State by not providing sufficient educational resources to the LEA.
The North Carolina Constitution clearly provides
that it is the obligation of the State to provide each
and every child with the equal opportunity to obtain
a sound basic education. That obligation includes
not only funding, but providing assistance to LEAs
who are not carrying out their duties in regard to
the sound basic education.
HCSS cannot be allowed to “sink or swim” on its
own by the State of North Carolina when the ABC
scores show consistently that large numbers of its
students, at all grades, are not performing at or
above grade level. Remember, the constitutional
right to receive the opportunity belongs to the children, not to the LEA or to the State of North
Carolina.
The same principle applies to any other school
districts such as Wilson, Halifax, Northampton,
Charlotte-Mecklenburg, Robeson, Harnett, Guilford
and Forsyth, Chapel Hill/Carrboro where particular
groups of students are failing to achieve academically because they are not receiving the constitutionally mandated level of educational support.
This is so because the root causes for the failure
of at-risk children to achieve academically are the
same whether the school district is low wealth, or
wealthy. Whatever the particular root cause or causes are in a particular LEA is irrelevant to the fact
that at-risk children, black, white, Hispanic or
Native American, are not being provided with an
effective, targeted educational program that reaches
those children and helps them obtain grade level
proficiency.
What is important is that whatever the cause, the
failure of the State of North Carolina’s educational
establishment to provide such an effective, targeted
educational program is a violation of those children’s
constitutional right to the equal opportunity to
obtain a sound basic education. The violation of
those rights must be remedied by the State of North
Carolina. That is not an impossible task.
The State of North Carolina has clearly and
repeatedly demonstrated through legislation and
otherwise, that the State knows what steps should
be taken and how local resources should be allocated
to improve at-risk academic performance in an LEA
or in an individual school where students are failing
to obtain a sound basic education.
There is no question that the State of North
Carolina has the educational expertise and fiscal
know-how to be able to analyze and evaluate the
effectiveness of classroom teachers, Principals and
instructional strategies in an LEA that has numbers
of low performing at-risk students and individual
schools that are having problems with academic performance as shown through the ABC’s data each
year.
The State of North Carolina also has the educa-
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tional expertise and fiscal knowledge to weigh, evaluate and assess whether each LEA is effectively utilizing its available resources to provide each child
with the equal opportunity to receive a sound basic
education.
The State has been unwilling to step in and provide that assistance unless and until the performance of children in a school is so bad that the school
is, for all intents and purposes, academically dead.
The State accomplished this by adopting a “handsoff” policy for the sake of “local control and flexibility,” by sending a check to the LEA and by letting the
LEA, sink or swim, until one of its schools became
“low-performing” or “high-priority.” The State consciously set the alarm threshold too low.
As a result of this flawed policy, the State of
North Carolina, from the beginning of this lawsuit
through today, has not voluntarily elected to apply
its awesome educational knowledge and authority to
assist local boards of education, such as Hoke
County, or individual schools located within
“wealthy systems” that have students floundering in
the educational basement.
Instead, in this case, as the Court has earlier
pointed out, the State has elected, through its education and political leadership, to justify its handsoff policy by hiding behind two legally untenable
arguments with respect to a child’s right to the
equal opportunity to receive a sound basic education:
First, that where at-risk students are not obtaining a sound basic education, an LEA has the burden
of proving that the LEA is utilizing all of its
resources in a cost-effective, educationally sound
manner, and then and only then, if more resources
are required to provide children with the equal
opportunity for a sound basic education, does the
State have to provide those necessary resources.
Second, that the State of North Carolina has no
responsibility to the children who are being deprived
of their constitutional right to the opportunity to
receive a sound basic education if there are constitutional deficiencies that are the fault of the LEA to
properly provide the educational opportunity.
When all is said and done, the truth is that the
ultimate responsibility to see that all children are
provided with an equal opportunity to obtain a
sound basic education by providing competent, qualified administrators, principals and classroom teachers who teach effectively belongs to the State of
North Carolina.
Because we conclude that the General Assembly,
under Article IX, Section 2(1) has the duty of providing the children of every school district with access
to a sound basic education.... Leandro, p. 353.
Having found that there are at-risk children in
Hoke County and throughout the state that are not
obtaining a sound basic education, and having

LEANDRO FOUR: Hoke County & Beyond – Judgment

established that there is no excuse for not providing
each child with the opportunity to obtain a sound
basic education through many successful educational strategies and programs, and having determined
that the State of North Carolina is ultimately
responsible for children not receiving the opportunity to obtain a sound basic education, what is the
court now required to do?
The Supreme Court has provided the answer to
this question:
If on remand of this case to the trial court, the
court makes findings and conclusions from competent evidence to the effect that the defendants in this
case are denying children of the state a sound basic
education... it will then be the duty of the court to
enter a judgment granting declaratory relief and
such other relief as needed to correct the wrong
while minimizing the encroachment upon the other
branches of government. Corum v. University of
N.C.,330 N.C. 761,784, cert. denied, 506 U.S. 985.
Leandro, p. 357.
The Supreme Court of North Carolina has determined as a matter of law that:
The Constitutional right to the opportunity to
receive a sound basic education belongs to each
and every child in North Carolina. Article I, Section
15 and Article IX, Section 2 of the North Carolina
Constitution; Leandro, at 347, 354.
On remand, this Court has determined from
Leandro and clear and convincing credible evidence
that Leandro’s guarantee to each and every child
the right to a n equal opportunity to obtain a sound
basic education requires that each child be afforded
the opportunity to attend a public school which has
the following educational resources, at a minimum:
First, that every classroom be staffed with a competent, certified, well-trained teacher who is teaching the Standard Course Of Study by implementing
effective educational methods that provide differentiated, individualized instruction, assessment and
remediation to the students in that classroom.
Second, that every school be led by a well-trained
competent Principal with the leadership skills and
the ability to hire and retain competent, certified
and well-trained teachers, can implement an effective and cost-effective instructional program that
meets the needs of at-risk children so that they can
have the equal opportunity to obtain a sound basic
education by achieving grade level or above academic performance.
Third, that every school be provided, in the most
cost effective manner, the resources necessary to
support the effective instructional program within
that school so that the educational needs of all children, including at-risk children, to have the equal
opportunity to obtain a sound basic education, can
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be met.
The clear and convincing evidence also shows that
there are children in HCSS, and in other LEAs
throughout North Carolina, who are at-risk of academic failure and not receiving an equal opportunity
to a sound basic education because the State,
through its LEAs, is not providing the minimum
necessary educational resources described above and
beginning with a classroom teacher who is competent, certified, and well-trained and who is teaching
the Standard Course of Study by implementing
effective educational methods that provide differentiated, individualized instruction, assessment and
remediation to those children.
Make no mistake, the evidence shows that North
Carolina is making steady progress in education and
that the vast majority of students are being provided with the equal opportunity to obtain a sound
basic education.
Unfortunately, the clear and convincing evidence
also shows that there are thousands of children
scattered throughout the State in low-wealth counties, such as Hoke, Northampton, and Halifax, and
“wealthy” counties, such as Guilford, CharlotteMecklenburg and Forsyth, who are not being provided with the minimum educational resources necessary for them to have the equal opportunity to
receive a sound basic education.
It is these children whose constitutional rights
are being violated by the lack of the equal opportunity to receive a sound basic education that must be
the focus of the State’s efforts and methods to locate
and remedy the constitutionally deficient educational opportunities being provided to them.
The solution to this problem is properly left to the
State working with its LEAs, including the plaintiffparties. The solution lies first in the hands of the
General Assembly and the State Board of Education.
The solution may or may not require the expenditure of additional funds so long as the Leandro mandate is followed.
DISCUSSION
The State of North Carolina admits that the evidence presented during the September and October
hearings “clearly demonstrates that there are a wide
variety of successful educational programs and
strategies that can be implemented with the current
resources available to North Carolina public
schools.”
The State of North Carolina admits that “all the
evidence shows that the keys to improving student
performance are: Lesson plans aligned with the
Standard Course of Study; Effective delivery of individualized instruction on those lessons to students;
Continual assessment of the students’ understanding of the lesson; and Individualized remediation for
those students who do not demonstrate mastery of
the lesson. These principals demonstrated that
within a well disciplined school, these objectives can
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be accomplished by a variety of means.” (Br. 1/31/02,
pp 54-56)
The clear, convincing and credible evidence presented in this case, for the reasons set forth in this
Memorandum of Decision and in Sections One, Two
and Three (as amended) of the prior Memoranda of
Decision, demonstrates that the State of North
Carolina knows full well what needs to be done to
effectively provide each child with an equal opportunity to obtain a sound basic education.
The clear, convincing and credible evidence presented in this case also demonstrates that there are
many children at-risk of academic failure who are
not being provided with the equal opportunity to
obtain a sound basic education as mandated by the
Constitution of this State. These children are located in Hoke County, as well as throughout the State.
The primary provider of their education, in each
instance, is the LEA in whose district they reside.
Up until now (except for the most grievous
schools) when the at-risk children in an LEA, such
as HCSS, are not being provided with the equal
opportunity to obtain a sound basic education, the
State of North Carolina stands back and points the
finger of blame at the LEA for the failure of the children to obtain a sound basic education.
In the case of HCSS, the State argued that due to
the fact that there are successful educational programs and strategies that can be implemented with
the resources the State provides, then and in that
event, “if HCSS is failing to provide at-risk students
with the opportunity for a sound basic education,
then it can only be due to lack of leadership and
sustained effort.” (Br. 1/31/02)
The bottom line is that the State of North
Carolina has consistently tried to avoid responsibility for the failures to provide at-risk students with
the equal opportunity for a sound basic education in
LEAs throughout the state by blaming the failures
on lack of leadership and effort by the individual
LEAs.
The Supreme Court in Leandro clearly and
unmistakably held to the contrary and found that
the North Carolina Constitution provides every
child with the right to receive an equal opportunity
to a sound basic education and that it was the
General Assembly, under Article IX, Section 2(1)
that “has the duty of providing the children of every
school district with access to a sound basic education.” (Leandro p. 353)
This Court, following Leandro’s mandate, has
rejected the State of North Carolina’s flawed argument that “it” is not responsible for educational failures in LEAs that are not providing their at-risk
children with the equal opportunity to receive a
sound basic education and has determined, just like
the Supreme Court did on July 24, 1997, that the
State is ultimately responsible and cannot abdicate
its responsibility to the LEA.
That having been said, the State’s denial of
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responsibility fails as a matter of law. It is now, and
always has been, the ultimate responsibility of the
State to provide the equal opportunity to a sound
basic education to all children. ( Article I, Section
15; Article IX, Section 2(1), North Carolina
Constitution)
This Court has, in accordance with Leandro,
Ordered the State, not the LEAs, to fix the deficiencies that exist with at-risk children. This is so
because the LEAs, like the counties themselves, are
mere subdivisions of the State. The LEAs were created by the State for its own convenience in order to
assist the State in performing its constitutional duty
to provide each and every child with the equal
opportunity to obtain a sound basic education
through its free public school system. It is up to the
Executive and Legislative Branches to provide the
solution to the constitutional deficits with at-risk
children. These branches can no longer stand back
and point their fingers at individual LEAs, such as
HCSS, and escape responsibility for lack of leadership and effort, lack of effective implementation of
educational strategies, the lack of competent, certified, well-trained teachers effectively teaching children, or the lack of effective management of the
resources that the State is providing to each LEA.
The State of North Carolina must roll up its
sleeves, step in, and utilizing its constitutional
authority and power over the LEAs, cause effective
educational change when and where required. It
does not matter whether the lack of an equal opportunity to obtain a sound basic education is caused
by teachers, principals, lack of instructional materials or other resources, or a lack of leadership and
effort.
The State must step in with an iron hand and get
the mess straight. If it takes removing an ineffective
Superintendent, Principal, teacher, or group of
teachers and putting effective, competent ones in
their place, so be it. If the deficiencies are due to a
lack of effective management practices, then it is
the State’s responsibility to see that effective management practices are put in place.
The State of North Carolina cannot shirk or delegate its ultimate responsibility to provide each and
every child in the State with the equal opportunity
to obtain a sound basic education, even if it requires
the State to spend additional monies to do so.
The State of North Carolina has steadfastly represented to this Court and to the citizens of North
Carolina that the State is “continuing to appropriate
additional funds and initiate new programs to
assure that students enrolled in North Carolina
public schools are receiving the opportunity to
acquire a sound basic education.”
In the final analysis, if the State is true to its
word about providing sufficient appropriate funding
for each child to have the equal opportunity to
obtain a sound basic education, the State should be
able to correct the educational deficiencies which are
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denying at-risk children the equal opportunity to
obtain a sound basic education by requiring LEAs
that are not getting the job done to implement and
maintain cost-effective, successful educational programs in their schools as required by Leandro. If
not, then the State will have to look for other
resources to get the job done.
Make no mistake. While the State can require the
LEAs to take corrective action, it remains the
State’s responsibility, through forceful leadership
and effective management, to show an ineffective
LEA, or an ineffective school within an LEA: (1) how
to get the job done if the LEA’s leadership and educational staff is ineffective and inept; (2) how to
cost-effectively manage and allocate the resources
which the State contends it so adequately provides
to support each child’s equal opportunity to receive a
sound basic education; and (3) how to implement
effective educational programs, using competent,
well-trained certified teachers and principals.
NOW, THEREFORE, IT IS ORDERED,
ADJUDGED AND DECREED:
1. Article I, Section 15 and Article IX, Section 2 of
the North Carolina Constitution, as interpreted by
Leandro, guarantee to each and every child the
right to an equal opportunity to obtain a sound basic
education requires that each child be afforded the
opportunity to attend public school which has the
following educational resources, at a minimum:
First, that every classroom be staffed with a competent, certified, well-trained teacher who is teaching the Standard Course Of Study by implementing
effective educational methods that provide differentiated, individualized instruction, assessment and
remediation to the students in that classroom.
Second, that every school be led by a well-trained,
competent Principal with the leadership skills and
the ability to hire and retain competent, certified
and well-trained teachers who can implement an
effective and cost-effective instructional program
that meets the needs of at-risk children so that they
can have the equal opportunity to obtain a sound
basic education by achieving grade level or above
academic performance.
Third, that every school be provided, in the most
cost-effective manner, the resources necessary to
support the effective instructional program within
that school so that the educational needs of all children, including at-risk children, to have the equal
opportunity to obtain a sound basic education, can
be met.
2. That there are children at-risk of educational
failure who are not being provided the equal opportunity to obtain a sound basic education because
their particular LEA, such as the Hoke County
Public Schools, is not providing them with one or
more of the basic educational services set out in
paragraph 1, above.
3. That the State of North Carolina is ultimately

02-04-07 Educate!

40

responsible for providing each child with access to a
sound basic education and that this ultimate
responsibility cannot be abdicated by transferring
responsibility to local boards of education. Leandro
pp. 347, 351
4. That the State of North Carolina is ORDERED
to remedy the Constitutional deficiency for those
children who are not being provided the basic educational services set out in paragraph 1, whether they
are in Hoke County, or another county within the
State.
5. The nuts and bolts of how this task should be
accomplished is not for the Court to do. Consistent
with the direction of Leandro, this task belongs to
the Executive and Legislative Branches of
Government. By directing this be done, the Court is
showing proper deference to the Executive and
Legislative Branches by allowing them, initially at
least, to use their informed judgment as to how best
to remedy the identified constitutional deficiencies.
6. This Court’s prior Memoranda of Decisions
entered on October 12, 2000 (Section One); October
26, 2000 (Section Two); March 26, 2001 (Section
Three) as amended by Order entered May 29,2001,
are incorporated as part and parcel of this
Memorandum of Decision and Judgment. All Four
Memoranda of Decision constitute the Decision and
Judgment of this Court.
7. The State of North Carolina is directed to keep
the plaintiff-parties fully informed of the progress of
its efforts to remedy the constitutional deficiencies
identified and the plaintiff-parties are directed to
fully cooperate with the State of North Carolina in
accomplishing its task.
8. The State of North Carolina is directed to keep
the Court advised of the remedial actions taken by
the State by written report filed with the Court
every 90 days, or as otherwise may be directed by
the Court.
9. This Court retains jurisdiction over this matter
for purposes of resolving any remaining issues,
including, but not limited to, enforcement of this
Judgment as provided by Leandro.
This the fourth day of April, 2002.
Howard E. Manning, Jr.
Superior Court Judge

